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Current Topics. 

ForRGERY BY AGENT. In the case of Gregory v. The 
State, to appear in 26 Ohio Reports, negotiations were pend- 
ing between the plaintiff in error, and one B., which resulted 
in B. agreeing to become agent for the sale of a certain ma- 
chine in certain townships, to complete which a contract was 
to be sighed in duplicate by B., but, as he was unable to write 
his name, his daughter Rebecca was called, and directed to 
sign his name to the contract for him; while Rebecca was 
at the table to sign the contract for her father, a brother of 
the plaintiff in error engaged B. in the inspection of, and con- 
versation about, some pictures that were hanging on the wall 
at the side of the room opposite that at which the writing was 
being done, and after she had signed the contract, the plaintiff 
in error produced the note set out in the indictment, and re- 
quested her to sign her father’s name to it, saying that it was 
‘‘a little agreement between her father and himself ;” 
she signed it, as requested by the plaintiff in error, without 
further enquiry; and the name of B. was signed to the 
note by his daughter, without his authority, knowledge, or 
consent. On the part of the defendant it was urged that as 
the daughter was acting as the agent of her father, in signing 
his name to the contract, she continued to act in the same 
capacity in signing his name to the promissory note, although 
she was not authorized so to do by her father, and was in- 
duced thereto by the false pretenses and representations of 
the plaintiff in error; and, therefore, that the plaintiff if 
guilty of any crime, was guilty of procuring, by false pre- 
tenses, the signature of B. to the promissory note, as the 
maker thereof, and not guilty of forgery. See 3 Chitty’s 
Crim. Law, 1006; 2 Bishop on Crim. Law, secs. 472, 473; 
Wharton’s Crim. Law, sec. 1441; Putnam v. Sullivan, 4 Mass. 
53; Hill v. The State, 1 Yerg. 76; Wright v. People, 1 Breese, 
66; Reg. v. Collins, 2 Moody & Rob. 46; [b. 54;2 Bishop Crim. 
Law, sec. 590; 1 Ib. sec. 584; 22 Penn. St. 394. The court. 
however, held the defendant guilty of forgery. Regina v. Clif- 
ford, 2 Can. & Kir. 202; 1 Parsons on Contracts, 39; Wharton 
Crim. Law, 1419. 


Lisiniry oF Ciry FoR ACTS DONE UNDER VoIp ORDI- 
NANCE.—In the recent case of The City of Chicago v. Tur- 
ner, 9 Ch. Leg. News, 43, the Supreme Court of Illinois held 
that an ordinance of a city being void. it was not liable for the 
acts of its servants in endeavoring to execute it, and prevent- 
ing the plaintiff below from attempting a breach of it. In 
Rumpff v. Turner 45 Ill. 90, the court said, it was held that the 
ordinance in question in this case was ultra vires and void, but 
the plaintiff contended that the subject of the ordinance was 
within the general powers conferred upon the city, and there- 
fore, notwithstanding the ordinance was void, the city was 
liable for the acts of its servants done pursuant to it ; and 
Allen v. The City of Decatur, 23 Ill. 331; The city of Pekin 
v. Newell, 26 Id., 320; aud Howell v. City of Buffalo, 15 N. 
Y. 512, were cited to sustain the position. An examination of 
these cases will show that they relate to acts clearly within 
the municipal power, but unauthorized because of some irregu- 
larity or unlawfulness in the mode of executing the power. 
In Allen v. The City of Decatur, an order was made direct- 
ing the opening of a street over property which had not been 
condemned, nor the right of way granted to the city, and the 
acts of trespass were done in executing this order. The city 
was liable not because it had no power to open streets, but 
because it had not taken the proper steps essential to its do- 





ing so in this instance. In The City of Pekin v. Newell, the 
gist of the decision is correctly given in the syllabus thus: “Ifa 
city is authorized to construct a highway in a particular man- 
ner, but does it in a different one, it will be answerable in 
damages toa party sustaining injury upon it as much as 
though it had not exceeded or deviated from its authority.” 
So there, also, there was no question of power, but only as 
to the lawfulness of its execution. Howell v. The City of 
Buffalo was of precisely the same character. At the con- 
clusion of the opinion of the majority of the court, delivered 
by Brown J., it is said, “ It is hardly necessary to say that the 
acts out of which the plaintiffs cause of action arose were 
matters within the scope of the corporate powers of the city 
of Buffalo. The common council had power to grade and 
pave the street ; to cause the damages done to the owners of 
lands to be assessed upon other lands benefited ; to issue war- 
rants to collect the money assessed. What was done was an 
irregular or illegal exercise of a power which the common 
council doubtless possessed. For such acts of its authorized 
agents the corporation is liable inan action of tort.” Of like 
tenor is also the case of Chicago v. McGraw, 75 Ill. 566. The 
rule is thus stated in Dillon on Municipal Corporations, § 766, 
Ist Ed. p. 724. If the act complained of lies wholly outside 
of the general or special powers of the corporation as con- 
ferred in its charter or by statute, the corporation can in no 
event be liable, whether it directly commanded the perform- 
ance of the act or whether it be done by its officers without its 
express command; for a corporation can not, of course, be 
impliedly liable to a greater extent than it could make itself by 
express corporate vote or action. Prest. Bd. of Trustees v. 
Schroeder e¢ ux., 58 Ill. 353; Horn v. Mayor, ete., of Balti- 
more, 30 Md. 218; Eastman v. Meredith, 36 N. H. 248; 
Mayor etc., v. Cencliffe, 2 Comst. 165, are to the same 
effect. ° 


_ ACCIDENTS — PROXIMATE AND Remore Causes. — The 
case of Wick v Lander, in the lastissued volume of the Ili- 
nois Reports, is an interesting decision on the above subject. 
A contractor, during the erection of a house by him, had 
placed a quantity of brick in one of the public streets, in vio- 
lation of the city ordinance, and on the opposite side of the 
street, a pile of lumber. Owing to these, it was difficult for 
teams to pass each other without a collision. The plaintiffs 
son, aged twelve years, was in one of two wagons belonging 
to his father, which were engaged in hauling sand along this 
street. The boy was in the foremost wagon, when it was sud- 
dently stopped by a collision with an express wagon at the place 
of the obstruction, and the driver of the rear wagon,watching to 
avoid a collision on his part, did not observe the stoppage of 
the front wagon, until he was very near it, and in attempting 
to stop his wagon, the tongue was elevated and struck the boy 
in the abdomen, inflicting a wound causing his death. The 
court held that the contractor was liable, as the injury must 
be traced to the first wrong, the obstruction of the street by 
him. In obstructing the street, the court said, the defendant 
did an unlawful act, an act prohibited by positive law. An 
act of an individual done to a public street or highway, if it de- 
tracts from the safety of travelers, was a nuisance, and special 
damage arising from it, furnished ground for a private action. 
Dygert v. Schenck, 23 Wend. 446. The court understood the 
rule to be, that whicre an act done is lawful in itself, the 
wrongdocr would be held responsible although other causes 
might have subsequently arisen and contributed in producing 
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the injury; that where an act unlawful in itself was done, 
from which an injury might reasonably and naturally be ex- 
pected to result, when it occurs, it would be traced back and 
visited upon the original wrongdoer. The principle is stated 
by Parsons in his work on Contracts vol. 2. p. 456 ; “Every de- 
fendant shall be held liable for all those consequences which 
might have been foreseen and expected as the results of his con- 
duct, but not for those which he could not have foreseen, and 
was, therefore, under no moral obligation to take into consider- 
ation.” The court cited the familiar squib case, Scott v. Shep- 
hard, 2 Bl. Rep. 892, and several other later cases. In Illidge 
v. Goodman, 24 Eng. C. L. Rep. 272, the servant of defend- 
ant left a horse hitched to a cart standing in the street; a 
passer by struck the horse upon the head, and backed the cart 
into the plaintiff's window, and damaged certain goods. The 
defendant was held liable for the damage, although the backing 
of the cart into the plaintiff's window was caused by the act 
ofastranger. The court said, “ Ifaman chooses to leave a cart 


standing in the street, he must take the risk of any mischief 


that may be done.” In Lynch v. Nurdin, 41 Eng. C. L. Rep. 
422, where the servants of the defendant left a horse and 
cart in the street without any person to take care of them, 
’ the plaintiff, a boy seven years old, and other children were 


about the cart; in the absence of the cartman the plaintiff 


got upon the cart and another boy led the horse on; in at- 
tempting to get out of the cart, the plaintiff fell, was run over, 
and his leg broken. The owner of the cart was held liable 
for the injury. In delivering the opinion, it was said by the 
court, “If Iam guilty of negligence in leaving anything dan- 
gerous in a place where I know it to be extremely probable 
that some other person will unjustifiably set it in motion, to the 
injury of athird, and if that injury shall be so brought about, 
I presume that the sufferer might have redress by action 
against both or either of the two, but unquestionably against 
the first. See also, Greenland v. Choplin, 5 Ex. 243. The 
weiglit of authority in the United States upon this question, 
is in harmony with the doctrine announced in the English 
Court. Fent v.T. P. & W. R. R., 59 Ill. 349; Lane v. At- 
lantic Works, 107 Mass. 104; Powell v. Deveny 3 Cush. 300; 
Shenden v. Brooklyn & N. R. R., 36 N. Y. 39; Griggs v. 
Fiekenstein, 14 Minn. 81. 


The constitutional lawyers are just now racking their brains 
over the provisions of the national constitution relative to 
the Electoral College, and industrious Bohemians are bring- 
ing to the surface many long forgotten facts in regard to pres- 
identia] contests of former years. In the system of electing 
the President and Vice-President by electors, it would seem 
pretty clear that the framers of the constitutional amend- 
ment which controls this subject did not contemplate such a 
thing as a regular party nomination and a party contest, by 
which the judgment of the electors should be controlled by a 
party convention.’ It is believed that down to 1824, none of 
the political parties made nominations for President and Vice- 
President, and that the early electors were chosen generally 
by the legislatures of their respective states, on account of 
their great wisdom, ability and political experience ; and that 
these men exercised the largest possible discretion in deter- 
mining for whom they would cast their votes. But under 
the caucus system, this machinery has degenerated into this 
absurdity : that while the candidate of each party is dictated 
by a nominating convention, and the electors of the party are 
bound by implied pledges of the strongest character to cast 
their votes for the party candidate, it yet remains possible for 
a particular candidate to have a decisive, if not an over- 
whelming popular majority, and yet be defeated in the El«ct- 
oral College. This is the danger which now threatens Mr. 
Tilden. Elected by a majority of some 300,000 votes, he is 





in danger of being defeated in the Electoral College by a ma- 
jority of one vote. It is obvious that if the framers of the 
constitutional amendment by which this subject is controlled, 
could have foreseen that results of this character would arise, 
they would have provided an entirely different kind of ma- 
chinery for the election of President and Vice-President. 
The existing machinery has brougnt us to the verge of very 


great danger—and the remedy at once suggests itself. The 


constitution should be amended so that the governor or other 
designated authority within each state, should certify to the 
speaker of the house of representatives, or, if thought more 
wise, to the president of the senate, the total vote of the state 
for the respective candidates voted for; the vote should then 
be cast ‘up in the presence of Congress, and the candidate 
having the highest number of the popular vote should be de- 
clared elected. This, it is believed, would entirely obviate 
the danger of a close election, and of a Mexican imbroglio, 
which a close election is liable to produce. It is believed 
that since the caucus system came into vogue, there has 
never been a time when the leading candidate did not 
have a decisive majority of the popular vote over his next 
strongest competitor. The object of the framers of the con- 
stitutional amendment which controls the subject evidently 
was, that the President and Vice-President should be chosen 
by the votes of bodies of wise and discriminating statesmen, 
chosen for that purpose in each state, and exercising the larg- 
est possible Ciscretion in making their choice, and they never 
contemplated that the judgments of these men should be con- 
trolled by tumultuous party conventions. The whole ma- 
chinery having thus signally failed of the purpose for which 
it was designed, and having brought us, at this election, per- 
haps to the very verge of civil war, it is quite time that it 
should be changed. Cessante ratione, cessat ipsa lex. 

We will add one word more.—If it should become apparent 
that the popular vote of Louisiana, of Florida, or of South 
Carolina has been given to Mr. Tilden, but has been fraudu- 
lently counted for Mr. Hayes, it will be the clear duty of 
republican electors to see that the conspiracy does not carry, 
by voting for Mr. Tilden, or, at least, by withdrawing their 
votes from Mr. Hayes. In that event, it will be their duty to 
exercise, irrespective of party trammels, the discretion which 
the constitution intended they should exercise ; and there is 
no obligation, either in law or in morals, or in any system of 
political ethics worthy to obtain among a civilized people, 
which will oblige them to remain silent and inert parties to 
such a conspiracy. 





The Legal Effect of Annexation of Chattels to the 
Soil of Another with his Consent, or Under a Con- 
tract, Express or Implied, as to their Removal.—II.* 
The better reason and the weight of authority is, that such 

agreement or understanding, express or implied, must have 

existed prior to the annexation of the chattel to the land ; and 
that if the thing is annexed by a stranger, without the prior 
consent of the owner of the land, or any contract with him, 
express or implied, it cannot afterwards become personal 
property by the mere oral assent of the land owner, without 
a severance from the land.' It isnot necessary, however, that 





* From the advance sheets of Mr. Ewell’s forthcoming work on Fixtures. 

' Gibbs v. Esty, 15 Gray, 587 (1860); Ex parte Ames, 1 Lowell’s Dec. 567 
1871); s. c., Nat. Bank Reg. 236; Madigan v. McCarthy, 108 Mass. 376 
1871). In this case the only fact bearing upon this point, was that “ it 
is admitted that the Pickmans [the owners of the land under whom the 
occupier was tenant at will], never would have claimed the building,” 
and it was held, that, though this might be evidence of such a previous 
consent that the building should be put on the land as a personal chattel, 
et it was not of itself, without the aid of other proof, sufficient to prove 
it, it being equally consistent with the idea that the house was put upon 
the land without their consent, but that they, by a subsequent assent, 
were willing, upon equitable considerations, to allow the tenant the 
benefit of his expenditures. In Ex parte Ames (supra), per Lowell, J., 
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such agreement as to separate ownership and right of removal 
should be express; it may be implied from the circumstances 
of the case, the relations of the parties, and from usage.? Thus, 
it is well settled that an agreement for the right of removal, 
or that the article annexed shall remain as the personal property 
of the party annexing it to the land of another, may be im- 
plied from the fact that it was annexed with a previous con- 
sent or license of the owner of the land, when a different in- 
tention of the parties is not indicated by express agreement, 
the interest of the party making the erection, or his relation 
to the title of the land.s Such agreement or understanding 
may also be shown by inference from the subsequent recogni- 
tion by the owner of the land, of rights which can result only 
from its existence, as by recognizing and treating the property 
as the personal property of the one who placed it upon the 
land.+ 





it is said: ‘It is argued on behalf of the assignees, that a contract to 
treat fixtures as chattels, whether it be express or implied, must be made 
before they are actually affixed to the realty; and for this some remarks 
of Dewey, J., delivering the opinion of the court in Gibbs v. Esty, 15 
Gray, 587, are quoted. But those remarks appear to be intended only 
for parol agreements concerning buiidings and fixtures annexed by a 
stranger, and to mean that such parol agreement or license cannot 
change real into personal estate after its character has been once estab- 
lished.” See, also, Burke v. Hollis, 98 Mass. 55 (1867), where it is held 
that where a house, built on the land of another as personalty, is ‘by 
him conveyed to the owner of the land, it at once becomes real estate, 
and the owner of the land cannot, by executing a chattel mortgage to 
secure part of the purchase money, sever and convey as personal estate, 
any interest in it, merely by treating it as personal estate in the instru- 
ment of conveyance. 

In Fuller v. Tabor, 39 Me. 519 (1855), however, where a party sold a 
shop to another, under an agreement that it was to remain his till paid 
for, and the house was moved upon the land of a third person, and under- 
pinned and fitted for a dwelling without the previous knowledge or con- 
sent of the owner of the land, but who afterwards consented to its re- 
maining there, it was Aeld, in an action between the original owner of 
the house, who had not been paid therefor, and the vendee of the-orig- 
inal purchaser, that the house was personal property. ‘The subse- 
quent assent of Hoxie (the owner of the land), with a full knowledge of 
all the facts, was equivalent to a prior agreement, and relates back to 
the time the house was put upon his land. It would be absurd to hold 
that a man is compelled to become the owner of a house against his will, 
simply because his neighbor, acting under a misapprehension as to the 
title, had placed it upon his land without his knowledge and consent.” 
It will be observed that in this case the question arose between third 
parties, and not between the owner or party annexing the structure and 
the owner of the land. See chap. 2, page 62. See, also, Hines v. Ament, 
43 Mo. 298 (1869), where it was held, that permission to occupy, for a 
series of years, and a subsequent direction to remove the article in ques- 
tion (a line fence), were equivalent to an original agreement to place it 
there; Shell v. Haywood, 16 Penn. St. 53 (1851), and cases there cited ; 
Foster v. Mabe, 4 Ala. 402 (1842); also the subject of severance, consid- 
ered ante. Perhaps a distinction might properly be made as to 
the persons between whom the questions arise, 2. e., whether between 
the owner of the soil and the party making the annexation, or collater- 
ally between third parties. See ante. 

See Howard v. Fessenden, 14 Allen, 128 (1867); First Parish of Sud- 
bury v. Jones, 8 Cush. 184, potas See this subject further considered 
in the chapter on Landlord and Tenant, Trade Fixtures, etc. 

3 Hinckley v. Baxter, 13 Allen, 139 (1866); Howard v. Fessenden, 14 
Allen, 124, 128 (1867); Doty v. Gorham, 5 Pick. 487 (1827); Weathers- 
by v. Sleeper, 42 Miss. 732 (1869); Northern Central Railway Co. v. 
Canton Co., 30 Md. 347 (1869); s. c., 8 Am. Law Reg. (Nn. s.) 540. A. 
granted to B. and his heirs, liberty, license, power and authority to build 
on his, A.’s, land, a bridge for public use, and B. covenanted to build 
the bridge in question, and to maintain the same in repair, and that 
such bridge, and the road leading to and from it, should forever remain 
as a public highway, free from toll ; Ae/d, that as against a wrong doer, 
the property in the materials of the bridge when built and dedicated to 
the public, still remained in B., subject to the public easement, and when 
severed and taken away by a wrong doer, he might maintain trespass de 
bonis asportatis therefor. Harrison v. Parker, 6 Kast, 154 (1805). In 
Baldwin v. Breed, 16 Conn. 60 (1842), where the question arose between 
tenants in common, it was held that the consent of one of the tenants 
in common to the erection, by his co-tenant, of a store on the land, did 
not authorize the inference that either party contemplated that it should 
be the separate properfy of such co-tenant, or that he might remove it. 
See, also, Benedict v. Benedict, 5 Day, 464 (1813); Prince v. Case, 10 
Conn. 378 (1835); also ante. The right of the owner of a dwelling 
house standing upon the land of another, to hold it as personalty, is 
not lost by his moving out of the same preparatory to a sale of it as 
personalty, especially where he was authorized by one of the tenants in 
common of the land to allow the building to remain until he could dis- 
pose of it. Howard v. Fessenden, pm 

*Morris y. French, 106 Mass. 326 (1871); Howard vy. Fessenden, 14 


Where annexation to the soil of another is made after an 
entry, in pursuance of an order of the court for that purpose, 
in proceedings for the condemnation of the land for public 
purposes, the owner of the land, upon the dismissal of such 
proceedings, is not entitled to the articles so annexed asa 
part of the realty, the original entry and annexation being 
rightful. If au intention to make an annexation a permanent 
accession to the realty is manifest, it will, of course, prevail.® 





Allen, 129 (1867); in this case by consent of A., who was the tenant for 
life of land, B. put thereon a dwelling house and other buildings for his 
own use. On A.’s death, B.’s wife became a tenant in common of the 
land. B.and his wife thereafter conveyed their interest in the land, 
reserving the buildings, to C., who told B. the buildings might remain 
there till B. could have a chance to dispose of or remove them. The 
other tenants in common, by certain conversations, recognized the build- 
ings as B.’s personal property. B. then moved from the dwelling, and 
nine days after sold the building to C. Held, in a proceeding for par- 
tition by one tenant in common against C., that a jury, from these facts, 
were justified in finding that the buildings passed to C. as personal 
property. See, also, Shell v. Haywood, 16 Penn. St. 523 (1851); Hull 
v. Alexander, 26 Iowa, 571 (1869); Foy v. Reddick, 31 Ind. 414 (1869). 
In Shell v. Haywood, the owner of a flouring mill contracted with ma- 
chinists for the construction of a steam engine, boilers, ete., in his mill, 
the machinist to make and put up a complete machine, finding the 
materials, and to be paid on its completion, The balance wheel was 
delivered, but not set up. The boilers were laid loose on the founda- 
tion, and the walls and building to enclose them were purtially com- 
pleted by the owner of the mill (who was to prepare the foundation and 
enclosure), when he became embarrassed, and in a written agreement 
between him and the manufacturers, it was stated that the boilers and 
machinery attached or to be attached thereto, were the property of the 
manufacturers, and were to be left where they were three months, in 
order to give the vendee time to make an arrangement with his creditors, 
and if that could not be done, then the manufacturers were to be left 
to their legal remedy for materials already farnished, or to the removal 
thereof, at theiroption. Held, that, irrespective of the question whether 
attached to the realty or not, the manufacturers had the right to remove 
the same as against the sheriff, who had levied upon and sold them as 
personal property on a fi. fa., against the owner of the mill, he having 
received notice of the claim of plaintiffs before making such sale. See 
Tripp v. Armitage, 4 M. & W. 687 (1839) ante, p.7. The owner of 
the Fand may also, doubtless, estop himself from alleging that the 
annexation to his land is not personality. Thus, where a steam saw- 
mill had been bought twice and sold once by the plaintiff (the owner 
of the land on which it stood), and assessed to him as personal property, 
it was held that, as between plaintiff, who had bought it subject tua 
chattel mortgage (part of which he paid), and an assignee of such mort- 
gage, it would be treated as personalty, and the mortgage enforced. 
Denham v. Sankey, 38 Lowa, 269 (1874). See, also, Sheldon v. Edwards, 
35 N. Y. 279 (1866). And where, under such circumstances, the plaintiff 
purchased the mill and the lease of the land granted by him to the owner 
of the mill, such purchase was held not to extinguish the lien of such 
existing chattel mortgage upon the mill. Denham v. Sankey supra. 

> California P. R. R. Co. v. Armstrong, 46 Cal. 85 (1873); s. c., 1 
Cent. Law Jour. 452. See ante. The stone piers of a bridge built 
by a railway company, asa part of its road, on lands which it has 
acquired the right of using for its road, do not, though firmly imbedded 
in the earth, become the property of the owner of the land as a part of 
the realty. And on the project of completing the road being abandoned, 
the company may remove the structures as personal property. Wagner 
v. Cleveland ete., R. R. Co., 22 Ohio St. 563 (1872). So, as to the mate- 
rials used in constructing the locks of a canal, after the easement over 
the land has been determined by the abandonment of the enterprise. 
Corwin v. Cowan, 12 Ohio St. 629 Say ). Whether the proceedings of 
a railroad corporation to condemn land for right of way, were sufficient 
to divest the owner’s title or not, is immaterial, where after the proceed- 
ings, such as they were, there was no attempt on his part to prevent 
the execution of the work, and for a period of several years after such 
initiatory steps, no dissent thereto nor claim of the iron laid down was 
made by such land-owner; in such case the land-owner must be assumed 
to have assented to the op arm of the land by the company, and can 
not, as against a vendee of the company, take up and hold the railroad 
iron which had previously been laid down and spiked to sleepers by said 
company on said land. Dietrich v. Murdock, 42 Mo. 279 (1868). See 
also, Desloge v. Pearce, 88 Mo. 600 (1866). 

6Thus, a permanent dwelling built in the usual way for a summer 
house, upon the land of another, with his permission to occupy during 
his, the builder’s, lifetime, and set upon blocks and pillars, and so occu- 
pied fur a period of nearly thirty years, being evidently intended and 
understood as a consideration for the occupation rent free of the soil, is 
a fixture and can not be removed by the tenant. The rule is thus stated : 
** Where the property of one has been attuched to the freehold of an- 
other for a temporary purpose, with an express or implied agreement 
that it shall not be permanently annexed to the land, it may be removed 
when that purpose is satisfied.” Reid v. Kirk, 12 Rich. Law, 54 (1859). 
Though the rule of law laid down in this case may be correct, quere, 
whether the same inference as to intention should be drawn froin the 
facts stated. So, a house built and occupied by a reversioner with the 





assent of the tenant for life, who was his father, is presumed to be in- 


a 
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The rule before laid down that the*character of personal 
property and the right of removal as against the owner of the 
soil, may be preserved by agreement between the parties, ap- 
plies also to trees, plants and crops; where a crop has been 
sown upon the land of another under a parol license and 
agreement that it should belong to him who sowed it, and 
he is afterwards expelled from the land and the crop har- 
vested by the owner of the land, he may maintain an action 
therefor.’ 


tended to be held as attached to, and part of, the realty, and is not per- 
sonalty; and a conveyance as realty to the reversioner or his assignee in 
insolvency, will not entitle the grantee to enter and occupy the house as 
against the tenant for life. Cooper v. Adams, 9 Cush. 87 (1850). 

In Wells v. Banister, 4 Mass. 514 (1808), it was held that where a son 
had built a house on the land of his father with his consent and under 
the expectation induced by his father’s words that he would devise the 
land to the son, the father was not answerable to the son’s creditors upor 
trustee process for the value of the house. This case also contains this 
statement: ‘“‘The property of the house is personal property of the son, 
he having no estate in the land; and the most that can = made of the 
consent of the father to build upon his land, is aright to occupy the land 
without rent,” etc. This dectum, as to the house being the personal 
property of the son, does not appear to have been a point necessary to 
the decision of the case, and has been since disapproved in Leland v. 
Gassett, 17 Vt. 403, 411 (1845). In this case a father permitted his son 
to enter upon a farm belonging to the father, clear, improve, and carry 
on the same for his own use and benefit, promising him that he would at 
sometime thereafter, give kima deed of the same; and the son went on, 
and at his own expense erected a house placed upon a cellar dug and 
stoned up in the usual way, and having a stack of chimneys on a stone 
foundation, and a barn built in the usual manner, such buildings being 
erected with a view to their permanent and remaining on the land,and be- 
ing wopagtes by the son as a pot of the estate to be deeded to him there- 
after, and after carrying on the farm for some years, the son died, and 
the father refused to convey to his administrator, or to permit him to 
occupy the buildings or remove them. Held, that the building became 
a part of the realty and could not be recovered in trover, the plaintiff’s 
remedy, if he had any, being in chancery. 

This case does not seem letinguishable in principle from the cases of 
annexation by parties holding land under contracts for a deed, to be con- 
sidered hereafter, the annexations in such cases being made in contem- 
pete of the future ownership of the land, and of course intended to 


, her pg 
1 Harris v. Frink, 49 N. Y. 24 (1872). The possession in this case was 
under a parol contract to bahar void by the Statute of Frauds, and 
the crops was put in with the vendor’s consent, and the assistance of his 
nts, who were paid therefor by the vendee as hired men by the day. 
Smith v, Jenks, 1 Den. 580 (1845); s.c., 1N. Y. 90. See also, King v. 
Wilcomb, 7 Barb. 263 (1849); Oliver v. Vernon, 6 Mod. 170 (1704); 8. 
c. Holt, 332. 





IN RE BURNELL BROS. 


United States District Court, Eastern District of Wisconsin, Septem- 
ber, 1876. 


Before Hon. Cuaruxs E. Dyer, District Judge. 


. 1, Service of Order and Petition.—An order to show cause issued on a 
creditor’s petition in bankruptcy, provided that a copy of the petition should 
be served with a cupy of the order. Held, that the marshal was entitled to a 
fee for the service of each, even though they were served at the same time. 

2. Disbursements.—Section 829 of the Revised Statutes, providing that the 
marshal shall be allowed ‘‘ for disbursing money to jurors and witnesses and 
pa ~ a8 expenses two per centum,’’ held not to be limited to expenses of 

urt. 


3. Not Entitled to Commissions on Property.—The marshal is not 
entitled to an allowance for the hs property by way of commissions on 
its value. ReJvhnston & Hall, 12N. B. R. 349, commented on. 


In the bill of fees rendered by the marshal in this case, he included 
the following items: for serving creditor’s petition on the two bank- 
rupts, two dollars each ; commission on disbursements at two per cent., 
thirty-eight cents, and commission on value of stock seized and held by 
him, thirty dollars and ten cents. In the taxation of costs the clerk re- 
jected each of these items and the mafshal appeals. 


Dyer, J.—Item one. The view taken by the clerk upon this item was, 
that as the order to show cause issued on the creditor's petition, provided 
that a copy of the petition be served wita a copy of the order, and as a 
copy of the petition must necessarily be coved at the same time with 
the order, the service of the petition was part of the service of the or- 
der, and that it was but one service, and therefore but one fee for the 
service of both papers should be cha There is a good deal of force 
in this ruling, but I incline to the opinion that it is too strict. 

General order No. 30, in Bankru ioe that ‘the fees of the 

shall be the same as are allowed for similar services by the fee 


bill in sec. 829 of the Revised Statutes, as modified by sec. 5126,’’ etc- 
Sec, 829, Rev. Stat., provides that the marshal shall receive “for ser- 
vices of any warrant, attachment, summons, capias or other writ, ex- 
cept execution, venire, or a summons or a subpeena for a witness, two 
dollars for each person on whom service is made.”’ The service of an 
order to show cause is not mentioned either in Gen. Order No. 30, nor in 
sec. 829, nor in sec. 5126, of the Rev. Stat. There is no express pro- 
vision prescribing fees for services of either an order to show cause, a 
creditor’s petition, or an adjudication in bankruptcy; yet, it is required 
by statute, that each of these papers be served, and they must be served 
by the marshal when placed in his hands for that purpose. Sec. 5025 
requires not only that a copy of the order to show cause “shall be ser- 
ved on the debtor by delivering the same to him personally, or leaving 
the same at his last or usual place of abode,” but it requires further, 
that the petition shall be similarly served. The service of two distinct 
papers is thus made necessary by express words of the statute. 

t is not disputed that a charge for the service of an order to show 
cause is allowable as a service similar to such as is allowedin sec. 829, 
and that the right to make such charge rests upon a construction of the 
statute in connection with order No. 30. Since it is essential that the 
petition as well as the order to show cause be served, is it not as accu- 
rate to say that the service of the petition is an act similar to those 
enumerated in sec. 829, as to say that the service of an order to show 
cause is such act? Since the statute expressly requires service of the 
petition, I do not regard the fact that the order to show cause provides 
that a copy of the petition be served, as very material, even as bearing 
upon the point that the service of both the order and petition constitutes 
but one service. To make the commencement of bankruptcy proceed- 
ings valid and complete, where the debtor can be found or his place af 
residence be ascertained, both the order to show cause and the petition 
must be served, and returns of each service must be made. In the view 
I take of the question, I shall allow the charge for the service of peti- 
tion. which was rejected by the clerk. 

Item two. Sec. 829; of the Revised Statutes, provides that the mar- 
shal be allowed *‘ for disbursing money to jurors and witnesses and for 
other expenses, two per centum.”” The marshal charged this per cent- 
um on his disbursements in this case, and the clerk disallowed it on the 
ground that money paid to jurors and witnesses, constituted expenses 
of the court, and so that the words “‘ other expenses,” in the clause in sec. 
829, giving to the marshal his per centum, must be held to mean court 
expenses only. But disbursements to witnesses may not, accurately 
speaking, be expenses of the court. Moreover, sec. 829 is a general fee 
bill, prescribing generally the fees to be charged by the marshal, and, 
I do not see how the court can restrict by construction, the terms of the 
clause in question, and limit them in their meaning to expenses of court. 
I think the item should be allowed. The same point was so ruled in 
Johnston & Hall, 12 N. B. R. 346. 

Item three. I think that the item of thirty dollars and ten cents 
charged, as commission on the value of the property seized and held by 
the marshal, was properly disallowed. Gen. Order No. 30 provides that 
the marshal shall receive ‘for each hour actually and necessarily em- 
ployed in personal attention in taking care of bankrupt’s property, ‘one 
dollar;” and “no other allowance to be made for custody of property, 
except for actual disbursements, which shall, in all cases, be passed upon 
by the court.”’ This would seem to settle the question, as there appears 
to be here an express limitation upon the amount of compensation to 
be paid to the marshal, for custody of the property. But he claims, 
upon the application to the case of certain provisions of sec. 829, and 
upon a ruling of Judge Blatchford, in re Johnston & Hall, 12 N. B. R. 
356, that he is-entitled to these commissions; and even admitting that 
allowances for custody of property are limited by order No. 30, it is still 
claimed that this compensation should be allowed for the seizure neces- 
sarily made, and its incidents of risk and responsibility, and that the 
service is similar to that rendered by the marshal in admiralty, in re- 
gard to property which comes into his hands under an attachment in 
rem. If there is any where any support for this claim, it is in a provi- 
sion of sec. 829, which provides that ‘* when a debt orclaim in admiral- 
ty is settled by the parties, without a sale of the property, the marshal 
shall be entitled to a commission of one per centum on the first five 
hundred dollars of the claim or decree, and one half of one per centum 
on the excess of any sum thereof over five hundred dollars ; Provided, 
that when the value of the property is less than the claim, such com- 
mission shall be allowed only on the appraised value thereof.” 

In the case of Johnston & Hall, supra, the marshal was allowed com- 
missions at the rates named in this clause of sec. 829, upon moneys col- 
lected and received by him as proceeds of the estate; Judge Blatchford 
holding the service thus rendered by the marshal to be similar in that 
case, to the service rendered in admiralty, for which compensation is given 
by the provision of sec. 829, before cited. In that case, the marshal 
further charged commissions for custody of property, and also commis- 
sions on the value of the same property. It would seem from the opin- 
ion of the court, that the first of these charges was disallowed as for- 
bidden by general order, No. 30, and that the second charge, viz: com- 
missions on value of property was allowed at the.rates prescribed in the 
hihi before referred to, in sec. 829. With great respect io the 

earned judge who so ruled, I do not perceive how the disallowance of 
the first of these two items, and the allowance of the other, can be con- 
sistently upheld. Without cither adopting or declining to adopt, even 
upon similar facts, the rulings of the court, in that case, by which com- 
missions on moneys and the value of property were allowed to the mar- 
shal, it is sufficient to say, that the case of Johnston & Hall so radically 





differs from the case at bar, that the former can hardly be regarded as 
an authority upon the question presented. For it must be observed 
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that in that case, the affairs of the bankrupt’s estate had been settled, 
and the property was returned to the bankrupt, subject to the payment 
of the fees of the murshal. This being the fact in that case, the court 
adopted an analogy between that case and the case contemplated by the 
clause cited from sec. 829, where ‘‘the debt or claim in admiralty is 
settled by the parties without a sale of the property.” The analogy 
drawn by Judge Blatchford, as will be seen, was made to depend upon 
the disposition of the controversy by settlement, which was made by 
the parties. In the case at bar, there was no such settlement. It is the 
ordinary case of seizure of property by the marshal, delivery of the 
property to the assignee upon his appointment, and the continued pro- 
gress of the proceeding, according to usual forms and methods pre- 
scribed by law. 

The case in this particular, comes so fur short of that contemplated 
by sec. 829, and there is such failure of analogy, that the claim of the 
marshal to these commissions can not be sustained. 





Extent and Requisites of Attorney’s Lien in Kansas. 
KANSAS PACIFIC RAILWAY v. THACHER. 
Supreme Court of Kansas. 


Hon. 8. A. Krneman, Chief Justice. 
“« D. M. VALENTINE, Jud 
“ D. J. Brewer, } wae: 


1. Extent of Attorney’s Lien.—An attorney’s lien, undersec. 8, p. 110 of 
the Gen. Stat., may be created when the only claim in suit is one for damages 
for personal injuries, unliquidated and undetermined by judgment or verdict. 


_2. Notice and Service.—The notice required to create a lien under said sec- 
tion must be in writing. It may be served upon the party personally, or upon 
his attorney of record. 


3. Requisites of Notice.—The notice need not specify the amount claimed. 
If an amount is specified, the lien is limited to the amount due the attorney for the 
services for which the lien is claimed. Where no mention is made of other ser- 
vices, the lien is limited to the services in the case in which the notice is given 


4. Notice after Judgment.—A notice after judgment in which a lien is 
claimed, ‘‘ on the judgment and upon the moneys secured thereby,’’ is suftici- 
ent to preserve the lien for the amount then due, although subsequently the 
judgment is set aside, and then before another trial the parties settle and dis- 
miss the case. 


5. Release and Satisfaction—Evidence.—A release and satisfaction 
which is used by defendant to accomplish a dismissal of the suit, in which 
the receipt of a specified sum of money is stated as the consideration thereof, 
is, in an action brought by the attorney to recover against the defendant, for 
services rendered to the plaintiff, and for which notice of a lien had been duly 
given, prima facie evidence of the ‘‘ money due.’’ 


. 8. Dismissal of Case—Action—Parties.—Where after the giving of 
notice of alien and before trial and judgment the parties settie and dismiss 
the case, the attorney may muintain a separate action to recover the amount 


due upon his lien, and in such an action his client is not a necessary party. 


The opinion of the court was delivered by Brewer, J. 


This was an action brought by de“endant in error to recover certain 
moneys claimed to be due, by virtue of an attorney’s lien under sec. 8, 
page 110, Gen. Stat., which reads: ‘ An attorney has a lien for a gen- 
eral balance of compensation * * * upon money due to his client, 
and in the hands of the adverse party, in an action or proceeding in 
which the attorney was employed, from the time of giving notice of the 
lien to that party.” Several questions arise which demand notice. It 
may be premised that in examining authorities upon questions concern- 
ing attorney’s liens, this fact should be borne in mind. In some places, 
and at some times, the compensation to be received by an attorney for 
his services was fixed by statute, and this amount was awarded to the 
successful party, to be recovered of his adversary, in addition to the 
amount due upon the cause of action. This amount was taxed as costs 
in the case, and, though nominally recoverable by the party himself, 
was really for the benefit of the attorney. So, also, in some states, New 
York, for instance, where the compensation of the attorney is no longer 
fixed by statute, but left to the agreement of the attorney and his client, 
certain fixed sums are taxed as costs, to be recovered by the successful 
party, to be applied to the payment of his attorney, while in many 
states—our own for one—the successful purty recovers nothing, either 
directly or indirectly, for the compensation of his attorney. Each party 
must bear the full burden of his own attorney’s fees. Manifestly the 
comments and decisions upon attorney’s liens, must be materially affected 
by these considerations. Forsythe v. Beveridge, 52 Ill. 268; Ward v. 
Syme, 9 How. Pr. Rep. 16. 

Referring now to the case before us, the first question we notice is 
this: Will the lien exist where the only claim of plaintiff is one for 
damages for personal injury, unliquidated or undetermined by judgment 
of verdict? In other words, may a defendant when sued in such an 
action, and before trial and verdict, settle with the plaintiff, pay him a 
certain amount, obtain a release and satisfaction of the claim, and thus 
free himself from all further liability, either to the plaintiff or his attor- 
ney, notwithstanding such attorney has, prior to the settlement, given 
notice of a claim for a lien, and such plaintiff is insolvent and irre- 
sponsible? This question must be answered in the negative. The lien 
will exist, and the defendant can not thus defeat it. It is unnecessary 
to enquire whether this would have been the rule, independent of stat- 





ute. This gives a lien, not simply upon a judgment, but upon “mone 
due.” It does not specify for what the money must be due, nor limit 
the lien to any particular class, or liability, or form of action. 'Where- 
ever an action is pending, wherein money is due, the attorney may 
establish his lien, And in any action the verdict and judgment do not 
create the liability, do not make the ‘money due.” They are simply 
the conclusive evidence of the amount due from the commencement of 
the actiow. Again, according to the statute, the lien dates from the 
“time of giving notice.” Now, in reference to this notice, these ques- 
tions arise: Must it be in writing? Is service upon the attorney of 
record for the adverse party sufficient? In case of a railroad corpora- 
tion, upon what officer or agent should it be served? Must the amount 
of the lien claimed be stated? The statute is silent upon these ques- 
tions; at least there is no specific answer to them. And yet, taking the 
statute in connection with other statutes and with general rules of law, 
we think the matter not difficult of solution. It is a general rule, though 
oue with perhaps some exceptions, that notice required in legal pro- 
ceedings must he in writing. This seems essential to the certainty and 
precision of such proceedings. Gilbert v. Col. Turnp. Co., 3 Johns. 
Cases, 108; Miener v. Clark, 15 Wend. 428, Dissenting O ».; Lane v. Cary, 
19 Barb. 539; Pearson v. Lovejoy, 53 Barb. 407; W fight v. Doolittle, 5 
Vt. 390. Now this notice may be fairly classed as one in legal proceed- 
ings. It is not to reach money due generally to the client, but money 
due in the particular action in which the attorney is employed. It pre- 
supposes, therefore, an action or proceeding, employment of the attor- 
ney giving the notice in such action or proceeding, money due in such 
action or proceeding to the party employing the attorney from his 
adversary, and is itself a proceeding to create a lien upon such money 
in favor of the attorney giving the notice, and is almost tantamount to 
a proceeding to compel an equitable assignment of a portion of a claim 
in suit. The attorney is to give notice; by the notice fhus given, he 
seeks to create a lien upon, and establish a right to receive, a portion of 
the money due in that action to his client from the adverse party. It 
seems to us that it is fairly to be taken as a notice in the action or pro- 
ceeding, and one which, therefore, must be in writing. Being a notice 
in the action, it may properly be served upon the attorney of record, 
for, outside of any statutory provisions, the attorney of record stands, 
so ffir as the case is concerned, as the representative of the party. He 
has charge of his interests, speaks for him, represents him in all the 
matters involved in the action. 

One of the notices was served upon the person in charge of the de- 
fendant’s depot in North Lawrence. The writer of this opinion con- 
siders this a sufficient service upon the corporation, but his associates 
think differently. And the reasons for this conclusion are briefly these : 
Section 536, of the code of civil procedure, Gen. Stat. p. 734, which 

rovides that “the service of a notice shall be made as is required by 
Low for the service of a summons,”’ applies simply to the manner of 
the service, i. e., whether by reading or giving a copy, and does not at- 
tempt to define upon whom the service may be made to bind the party ; 
and chapter 123, ofthe Laws of 1871, which authorizes, in certain cases, 
the service of process upon railroad and stage corporations, by delivery 
of acopy to a freight agent, ticket agent, person in charge of a depot, 
ete., applies only to process strictly so called, or at least does not apply 
to notices like the one in question, a notice prepared and served by the 
party, and not issued by, or upon the order, or at the instance of the 
court. There is, therefore, no statute authorizing the service of such 
a notice upon this agent of the corporation, and it is not a matter at all 
within the scope of his duties. ence, neither by statute nor upon 
general principles, is the corporation bound by the notice thus given. 
It is unnecessary that the amount claimed be stated in the notice. If 
the amount is stated, the attorney cannot, thereafter, claim a larger 
amount, and the adverse party may make any settlement with his client 
not inconsistent with his fien for the specified sum. Where the notice 
does not specify the amount and does not, in terms, claim a lien for 
anything more than the services in the given action, the lien is secured 
for the amount agreed to be paid by the client, or in the absence of any 
agreement, for the reasonable value ofsuch services. Where the notice 
in terms claims a lien for services in addition to those rendered in the 
case, it is secured to the extent of the amount due the attorney from his 
client. Where, after a judgment is rendered in a district court, a 
notice is served in which a lien is claimed “on the judgment and upon 
the moneys secured thereby,” and thereafter the judgment is reversed 
by the supreme court, it is unnecessary to serve a new notice, but the 
lien is secured to the extent of the amount claimed and then due. 
Where a defendant, prior to a trial, settles the claim sued on, and ob- 
tains from the plaintiff a satisfaction and release in full, in which the 
receipt of acertain amount of money is stated as the consideration there- 
of, and presenting this release and satisfaction obtains a dismissal of the 
action, in an action thereafter brought by the plaintiff ’s attorney, to 
recover from the defendant, for services in suid action, and for which he 
had given notice of a lien, this release und satisfaction may be received 
as prima facie evidence of the amount paid to the plaintiff, and as an ad 
mission on the part of the defendant that such amount was due. Where 
notice of a lien is given, and before trial and judgment the parties settle 
the case, and the suit is dismissed, the attorney may maintain a seperate 
action to recover the amount due upon his lien, and in such action the 
client is not a necessary party. 

These, we believe, are all the material questions in the case, and the 
conclusions reached upon them compel us to remand the case, with in- 
structions to modify the judgment by striking out the amount allowed 
for the lien in the case of Nicholsv. Kennedy. Otherwise the judgment 
will be affirmed. The costs of this court will be divided. All the 
justices concurring. 
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Amendments—Interest of Witness—Common Car- 
rier—When Verdict will be Disturbed. 


KANSAS PACIFIC RAILWAY v. KUNKLE. 
Supreme Court of Kansas. 


Hon. . a Kinoman, Chief Justice. 
“« D. M. VALENTINE, 
“ D. J. BREWER, } Judges. 


1. Leave to Amend—Discretion.—Granting leave to amend a petition is 
&@ matter largly within the discretion of the trial court, and it must appear that 
such discretion has been abused before a reversal will be ordered. Davis v. 
Wilson, 11 Kas, 74. 

2.——. Changing Date in Petition.—Granting leave to change a 

date at which a matter is alleged to have taken place, shows no abuse of discre- 
tion, although by the former date the action was barred, and by the latter not. 
In this case, it does not appesr that under pretense of an amendment, a cause of 
action not barred was substituted, for one barred, and the court may look at the 
whole record to determine that question. 
- 3. Common Carrier--Contract.-- A petition which alleges that the defendant 
is a common carrier, that it made a certain contract of carriage with the plain- 
iff, receiving its pay therefor, that plaintiff entered upon its cars in pursuance 
of suck contract, and that defendant in violation of its contract did not stop at 
the place to which it had agreed to carry him, but carried him some distance 
beyond, and then by asudden sturting of its train, threw him down and injured 
him while attempting to get off the train in obedience to its orders, states a 
cause of action arising ex contractu. 

4. Instruction as to Interest of Witness.—While it is true that interest 
affects the credibility of a witness, and it is proper that the ccurt in its charge 
should call the attention of the jury to that fact, yet where it has done so in its 
general charge, and has also at the instance of one party given a special in- 
struction to that effect, it is seldom error to refuse an additional instruction 
asked by the same party, stating the law in stronger and more emphatic 
language. 

4. When Verdict will not be Disturbed.—The oft repeated rule of this 
court, that where there is clear and positive testimony sustaining every essen- 
tial fact, and the verdict has received the approval of the trial court, this court 
will not disturb the verdict as against $the evidence, although upon the record 
the evidence seems to greatly preponderate the other way, reaflirmed and com- 
mented upon. 


The opinion of the court was delivered by Brewer, J. 

This action was tried and judgment rendered in favor of the plaintiff, 
upon a petition of which the 04m | is a copy of the material allega- 
tions: ‘ The plaintiff, Jerome Kunkel, complains of the said Kansas 
Pacific Railway Company, the defendant herein, for that the said de- 
fendant was, on August 18, A. D. 1869, and from that time till now has 

a common carrier of, and in the business of ae F sanity 
on its railroad, in the state of Kansas, in the county of Jefferson, for 
pay; that on the 18th day of August, A. D. 1869, the said defendant 
undertook and promised to carry this plaintiff from the city of Topeka, 
in the county of Shawnee, in said state of Kansas, to the town of Me- 
dina, in said Jefferson county, for the sum of one dollar, which said sum 
was then and there duly paid to the said defendant by this plaintiff ; and 
this plaintiff went on board the car or carriage of the said defendant, 
on, and under, and by virtue of said agreement, and was conveyed in 
said carriage from the said city of Topeka, eastwardly towards the said 
town of Medina; but, in violation of its said contract and agreement, the 
said defendant refused to stop its said carriage for this plaintiff to get 
down at said town of Medina, but carried this plaintiff past the said 
town of Medina, and ordered and directed this plaintiff to get down from 
said carriage more than a mile from said town of Medina, where there 
was no regular stopping place or station for passengers to get on or off 
the train, and no platform or other convenience to step on; and when 
this plaintiff attempted to dismount from the said carriage, in obedience 
to the said order and direction of the said defendant, the said defend- 
ant, without notice to this plaintiff, violently and suddenly started their 


a to the ground, and wounded, bruised and beat him, this plaint- 
iff, and greatly injured him by said wounds and bruises, of which inju- 
ries the plaintiff has not yet recovered, to the damage of this plaintiff 
in the sum of five thousand dollars.” 

Several questions are presented; and first, it is alleged that the court 
erred in permitting an amendment of the petition and in not sustaining 
an objection of the defendant to the proposed amendment. The peti- 
tion, as originally filed, was substantially and almost word for word 
identical with that we have quoted, except that the fare alleged to have 
been paid was three dollars, and the date of the transaction was given 
as March 20th, 1869. When the case was called for trial, objection was 
made to the introduction of any testimony, and the cause of action 
stated in the petition being apparently barred by the statute of limita- 
tions, the objection. was sustained. Leave was oe to amend, and the 
present petition was filed over the objection of the defendant. By this, 
the injury was alleged to have been received ata date less than three 
years before the filing of the petition, arid therefore it disclosed a cause 
of action not barred. Was this error? On the trial the plaintiff testi- 
fied to receiving his injuries on the 17th or 18th of August, 1869, and a 
witness, who was with him at the time, testified to the matter as happen- 
ing in August, 1869, and each testified to paying a dollar, the usual fare 
from my ae to Medina. Now, the amendment of pleadings is largely 
within the discretion of the trial court, and there must be something to 


indicate that such discretion has been abused before a reversal will be 
ordered, because of the granting of leave to amend. Taylor v. Clen- 
ing, 4 Kas. 524; Davis v. Wilson, 11 Kas. 74. It certainly is no 
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Phillips, 8 Kas. 211, and this, it seems, is all that the amendment 
amounted to. Counsel labor ingeniously to show that a cause of action 
not barred was, by the amendment, substituted for one barred, but we 
are not convinced by their reasoning. It was affirmatively shown that 
plaintiff was injured as claimed, in August; it does not appear that he 
was ever so injured before; and there is surely no presumption that the 
defendant ever wronged the plaintiff twice in the same place and under 
like circumstances. 

A second proposition of counsel is that the cause of action is not one 
arising upon contract, but is founded upon tort, and that, therefore, it 
was barred any way, even if August instead of March was the time of 
the injury. This claim can not be sustained. While the distinction 
between actions on contract and those for tort is plain and broad, yet, 
2s is well said in the case of Staley v. Jameson, 46 Ind. 159, on which 
counsel mainly rely and in which is quite a full discussion of the ques- 
tior, it is not always easy to determine from the allegations of the peti- 
tion, in which class the action must be placed. For contracts are often 
alleged in actions which clearly sound in tort, and as often tortious acts 
of the defendant are averred in actions clearly ex contractu. And often 
the plaintiff has his election upon the same state of fucts, whether to 
bring an action ex contractu or one ex delicto. Here the pleader alleges 
that the defendant was a common carrier, that it made a certain con- 
tract of carriage and received its pay therefor, and then alleges that 
defendant broke said contract, and how it broke it. True, in showing 
how defendant broke said contract, it discloses wrongful acts done by 
it, but still the manifest gist of the action is the breach of the contract, 
and the tortious acts are simply the manner of the breach. The case 
was tried in the district court upon the theory that it was an action ex 
contractu, and the first briefs of the learned counsel were prepared upon 
the same understanding, and this was correct. A further complaint is 
that the court refused this instruction. 

“7. It is the duty of the jury, to reconcile, if possible, the testimony 
of witnesses so as to make them all testify truly; but if in this cause 
there is an irreconcilable conflict in the testimony of witnesses, and the 

laintiff is in conflict with the testimony of disinterested witnesses, the 
aw rather presumes that the plaintiff has been influenced by his inter- 
ests to s Be untruly, and that the disinterested witnesses are entitled to 
the confidence of the jury; disinterested witnesses are entitled to more 
credit than interested wituesses.” Refused and excepted to. It had, at 
the instance of defendant already given this instruction. “6. The 
plaintiff is an interested witness in this cause; he is interested in the 
whole amount of any possible recovery, and in all the costs of the 
cause ; his credibility is directly in question; interested witnesses may 
be more readily suspected of prevaricating, or even testifying falsely in 
their own behalf, than witnesses who have no interest in the cause.” 
Given. It had also in its general charge given the law in substantially 
the same language. 

In this we see no error. The court properly called attention to the 
plaintiff’s interest, and the effect of such interest upon his credibility, 
and that was as far as it was under obligation to go. It was not for it to 
say directly, or by manifest implication, that it was the duty of the jury 
to believe one witness rather than another. Matters affecting the cred- 
ibility of a witness are proper testimony, and may properly be noticed, 
indeed ought to be noticed by a court in its charge; but care must be 
taken that these matters are not laid down in the form of imperative 
rules, so as to extort a verdict not in accordance with the honest belief 
of the jury. Tell a juror that he ought to believe a disinterested wit- 
ness rather than one interested, naming him, and he may return a ver- 
dict to say so, when in fact he honestly and sincerely believes the other 
way, and upon all the circumstances justly does so. It is the jury and 
not the court whose province it is to determine the credibility of a wit- 
ness, to believe or disbelieve him, and it is the actual belief which is 
sought to be obtained. Hence, instructions which make it matter of 
law to disbelieve are wrong. Shellabarger v. Nafus, 15 Kan. 547. So 
also, instructions whose apparent purpose and tendency are to compel 
belief or disbelief, are erroneous, and generally any unnecessary repeti- 
tions or specializations in instructions which seem to manifest an insist- 
ing by the court on the belief or disbelief of a witness, should be 
avoided. We do not decide that the instruction refused is of itself too 
strong, or that it would in every case be error to give such an instruc- 
tion, but we do hold that having given at the instance of the defendant 
the law as statedin the sixth instruction, it was not error to refuse to re- 
peat it in the strong and positive terms of instruction number 7. 

A final error complained of is, that the verdict is against the evidence. 
The case comes clearly within the rule so often declared by this court, 
that where there is clear and positive testimony sustaining every essen- 
tial fact, and the verdict has received the approval of the trial court, 
this court will not interfere, even though the testimony seems greatly to 
preponderate the other way. In other words, in cases brought here on 
error frorr: a trial upon oral testimony, this court is not a trier of ques- 
tions of fact. We might, therefore, simply rest this opinion upon the 
statement that the plaintiff’s testimony positively and clearly shows all 
the facts necessary to sustain the verdict; that it is in most of the prin- 
cipal matters, positively corroborated by one who appears to be an en- 
tirely disinterested witness, and as to the matter in which it is chiefly 
contradicted, receives strong support from another witness also appar- 
ently disinterested. 

But as counsel earnestly challenge.the rule, we may be pardoned if 


a rule uniformly recognized from the first existence of this court, down to 
the present time. In the first volume of Kas. Reports, in Backus v. Clark, 
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abuse of discretion to permit the correction of a date. 


page 303, the court reversed a judgment because against the evidence, 
taking pains to say, that it did so because there was a total failure of 





we tarry a moment or two upon it. And first, we may remark that it is - 
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proof upon one essential fact, and that when there was such a total fail- 
ure, # question of law was presented calling for the action of the re- 
viewing court. The implication was very clear. The doctrine has been 
affirmatively announced time and again since then, and in almost every 
volume of the reports. See among others, Bayer v. Cockerill, 3 Kas. 
294; Ermul v. Kullok, 3 Kas. 499; U. P. R. W. Co. v. Convers, 4 Kas. 
206; Blair v. Fields, 5 Kas. 58; Rose v. Williams, 5 Kas. 488; P. R. 
R. Co. v. Nash, 7 Kas. 280; Sch. Dist. v. Griner, 8 Kas. 224; Ulrich v. 
Ulrich, 8 Kas. 402; Ruth v. Ford, 9 Kas. 17; Luke v. Johnnycake, 9 
Kas. 519; K. P. R. W. Co. v. Montelle, 10 Kas. 126; St. J. & Db. Cc. R. 
Co. v. Chase, 11 Kas. 47; Brewster v. Hall, 12 Kas. 161; A. T. &S. F. 
R. Co. v. Stanford, 12 Kas. 354; Bridge Co. v. Murphy, 13 Kas. 40; K. 
P. R. Co. v. Salmon, 14 Kas. 12. 

In the early case of Ermul v. Kullok, 3 Kas. 501, Ch. J. Crozier says, 
“It is a well established rule of this court, that the verdict of a jury will 
not be disturbed if there is any testimony to sustain it.’ The rule has 
not at any time been stated in stronger language by any member of this 
court. or is this court the only, or the first court, to announce this 
doctrine. In Rogers v. King, 12 Ga. 233, the Supreme Court say, “If 
there was any evidence to justify the verdict, we would not disturb it.” 
And the same proposition was sustained in Alfred v. The State, 6 Ga. 
483 ; Lewis v. Long, 20 Ga. 568. The Supreme Court of Arkansas uses 
this language: ‘‘There not being « total want or failure of evidence to 
sustain the verdict, this court rea the judgment.” Bennett v. The 
State, 18 Ark. 694. And again, “Though the verdict of a jury be con- 
trary to the judgment of the appellate court, it will not be set aside un- 
less there is a total want of evidence to sustain it.’””, McDaniel v. Parks, 
19 Ark. 671. See also, Mains v. The State, 13 Ark. 285; Lindsay v. 
Wayland, 17 Ark. 385; Hill v. Jayne, 18 Ark. 396; M. &S. F. P. R. 
Co. v. Banere, 21 Ark. 306. In California the Supreine Court thus lays 
down the rule: ‘‘ The appellate court will not disturb the verdict when 
there is any evidence to support it.’’ Escolle v. Merle, 9 Cal. 94. In 
Illinois we find: ‘The court will rarely if ever, disturb a verdict, when 
there is anything in the record tending to support the finding of the 
jury.” Young v. Silkwood, 11 Ill. 36; Gallup v. Smith, 24 Ill. 586. In 
Indiana: ‘‘A new trial will not be granted where the evidence is con- 
flicting. if there is enough in the record, taken by itself, to sustain the 
verdict.” Scobey v. Armington, 5Ind. 514. In Missouri: ‘‘ When the 
verdict of the jury comes here endorsed by the refusal of the court 
which tried the cause to grant a new trial, this court will not interfere 
on the ground that the evidence does not support the verdict. Jurors 
are the appropriate judges of the facts, as the judges are of the law.” 
State v. Anderson, 19 Mo. 246. And again, “ The refusal of the court 
to grant a new trial where a motion is based on alleged absence of any 
testimony to warrant a verdict, is not error, unless the preponderance of 
evidence against the verdict is so strong as to raise the presumption of 
prejudice, corruption or gross ignorance on the part of the jury.” Price 
v. Evans, 49 Mo. 396. In Kentucky: ‘This court will not reverse on 
the ground that the verdict sustained by the inferior court was contrary 
to evidence, where there was any evidence conducing to maintain it.” 
Bagby v. Lewis, Admr., 2 B. Mon. 76. In Tennessee: ‘The court of 
errors will not grant a new trial if there be any proof by which the ver- 
dict can be sustained.” Dodge v. Brittain, Meigs, 84. And again, “ It 
is a well settled rule of practice in the supreme court, that in civil cases 
a verdict will not be disturbed, if there is any evidence to support it, 
however unsatisfactory that evidence may appear by the record.” Mc- 
Kinney v. Craig, 4 Sneed, 577. In New Hampshire: ‘‘ Where there is 
evidence competent to be considered by a jury, and the court submits it 
for their decision, the verdict will not be set aside, although the court 
may be of opinion that the evidence was insufficient to prove the fact.” 
Wendell v. Moulton, 26 N. H. 41. In Michigan in a case taken by cer- 
tiorari from a justice of the peace to the circuit court: ‘“ If there was 
evidence before the justice to prove every fact necessary to sustain the 
judgment, the circuit court can not reverse it, however much it may be 
dissatisfied with the conclusion of the justice or the jury. * * * All 
it can do is to enquire whether there was a total want of evidence before 
the justice to prove some fact that should have been proved to sustain 
the action.” Welch v. Bagg, 12 Mich. 43. In New York: “The ver- 
dict of ajury can not be interfered with, except when the evidence is 
wholly insufficient to sustain the verdict.” Colt v. R. R. Co., 33 N. Y. 
Sup. Ct. 189. In lowa: “ Always refusing to interfere when there is 
evidence upon which the verdict finds reasonable support, even when, if 
sitting as jurors, we would without hesitation have found the other way 
upon the evidence.” Carlin v. R. R. Co., 37 Iowa. 823. But it is use- 
less to multiply citations. Scores and scores of eases can be found, in 
which similar language has been used by appellate courts, and it must 
be conceded that it is also equally true that there are multitudes of cases 
in which appellate courts have reversed the judgments of lower tribu- 
nals, because contrary to the evidence, and in which they have said that 
while there is simply a conflict in the testimony, yet it is apparent that 
the verdict or finding was clearly against the weight of the evidence, and 
manifestly unjust, and therefore it was their duty to set it aside. All 
that we designed by these citations, and it will be noticed that they are 
nearly all from the earlier reports of the several states, is to show that 
in this rule of decision we have been guilty of no “innovation,” we 
have discovered no new thing, but are simply walking “‘ super antiguas 
vias.”’ Into a discussion of the wisdom of the rule, we do not care now 
to enter. It has been commented on time and again, in opinions filed 
by this court. And while it may sometimes result in injustice, yet we 
are confident a different rule would tend to far greater injustice and 
wrong. Testimony on paper is not like testimony from the lips, and 
when twelve jurymen who hear the living voice, and see the man who 
utters it, believe one witness and disbelieve four, and the judge who has 





the same opportunity of judgment, declares that he thinks that they 
ought to have so believed or disbelieved, it seems very much like trifling 
with the sacredness of jury trials for us, who know nothing but the 
written story of what was said and done, and that story too often imper- 
fect and incomplete, to decide that all this is wrong, and that jury and 
judge ought to have believed and found the other way. 

But counsel contend that trial judges in this state imagine that the 
same rule governs their action as ours. We do not positively know how 
this may be. Two of our number have had experience as trial judges, 
and never so understood the law, and we have yet to meet a district 
judge who has so expressed his understanding thereof. 

The functions of the two are widely dissimilar. The one has the same 
opportunity as the jury for forming a just estimate of the credence to 
be placed in the various witnesses, and if it appears to him that he jong 
has found against the weight of the evidence, it is his imperative duty 
to set the verdict aside. We do not mean that he is to substitute his 
own judgment in all cases for the judgment of the jury, for it is their 
province to settle questions of fact ; and when the evidence is nearly bal- 
anced, or is such that different minds would naturally and fairly come 
to different conclusions thereon, he has no right to disturb the finding of 
the jury, although his own judgment might incline him the other way. 
In other words, the finding of the jury is to be upheld by him as against 
uny mere doubts of its correctness. But when his judgment tells him 
that it is wrong, that whether from mistake or prejudice, or other cause, 
the jury have erred and found against the fair preponderance of the ev- 
idence, ther. no duty is more imperative than that of setting aside the 
verdict and remanding the case to another jury. It wasa fear in view 
of the meagreness of the testimony, that this duty had not been fully 
recognized, that drew from this court the expressions it used in the two 
cases which counsel especially criticise. Whenever, on the other hand, 
a case reaches this court upon the record, and it appears that the trial 
court has, by overruling a motion for a new trial approved of the ver- 
dict, it is, and must be taken as, its certificate that the verdict is either 
fully in accord with its belief upon the testimony, or else that there was 
such a fair and reasonable doubt as to the weight of the testimony pro 
and con, that honest and intelligent minds might fairly differ in their 
conclusions, and that, therefore, the verdict of the jury should be ac- 
cepted as just. We have, therefore, not the witnesses, but the finding 
of the jury prima facie right, and also the approval of the only judge 
who has anything like full opportunities of knowing whether it was right. 
Under those circumstances it should be a very clear case before a review- 
ing court should interfere. The due administration of the law demands, 
and in the long run the most, and the most complete justice will be se- 
cured by leaving the settlement of questions of fact to the tribunals 
which see and hear the witnesses. 

The judgment will be affirmed. All the judges concurring. 





Liability of Municipal Corportion for Nuisance. 
ROWE v. PORTSMOUTH.* 
Superior Court of Judicature of New Hampshire. 


Hon. Epmunp L. Cusuina, Chief Justice. © 
“ “Wii S. Lapp, 
* Tsaac W. SMITH, \ Judges. 


1. Municipal Corporation—When Liable.—A city, having power hy 
statute to construct public sewers, and to demand and receive pay from adjoin 
ing owners for liberty to enter their private drains into such sewers, is respon- 
sible for negligently suffering them to occasion a nuisance to the estates of such 
udjoining owners, if the nuisance does not result from the original plan of 
construction, and could be avoided by keeping them in proper condition. 

2. . Bound to use Care.—In maintaining such public sewer, a city is 
bound to use that degree of care and prudence which a discreet and cautious 
individual would use if the whole loss or risk was to be his alone. 

3. . Notice.—A city will not be liable for injuries caused to indi- 
viduals, by an obstruction in such public sewers not placed there by its own 
officials or by authority of the city government, until after the actual notice of 
such obstruction, or until, by reason of the lapse of time, actual notice may be 
presumed. 








Case to recover damages sustained from a flow of water into the cellar 
of the plaintiff’s house from the defendants common sewer. Plea, the 
general issue. The case referred to a referee, under the statute, who 
reports the following facts as proved : Prior to the month of July, 1872, 
the defendants for more than twenty years had a common sewer lead- 
ing from High street down through Hanover street by the plaintiff's 
dwelling-house, and emptying into the North Mill Pond, and the plain- 
tiff’s cellar was drained by a private drain leading into the defendants’ 
common sewer, of right. In 1867 anew title drain was laid by the 
plaintiff in place of her old one of wood, which was discontinued, and 
said new title drain led into the defendants’ sewer. In 1867 the defend- 
ants built a new common sewer in place of their old one, which was 
discontinued, of cement stone pipe, one foot in diameter, laying the 
same outside of the old sewer, nearer to the plaintiff's dwelling- house, 
and, in consequence, cut off all the private drains leading into the old 
sewer, and connected them with the new sewer, including the plaintiff's 
drain; that the defendants, in laying said new sewer a short distance be- 
low the place where the plaintiff’s drain entered it, found a water-pipe, 
one inch in diameter, running across the proposed course of their sewer 
at right angles, and they cut their sewer-pipe so as to let it down over 
said water-pipe, so that said water-pipe passed through the centre of 


* To appear in 56 New Hampshire Reports. 
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said sewer-pi It is provided by ordinance of said city “that the city 
councils shall have power to construct drains and common sewers 
through highways, streets,” etc., ‘and may require all persons to pay a 
reasonable sum for the right to open any drain into any public drain or 
common sewer.” 

In the month of July, 1872, by reason of a lady’s parasol or sunshade 
ng said sewer and catching on said water-pipe, said sewer be- 
came obstructed and choked up; so that July 4; after a shower, the water 
flowed back from said obstruction through the plaintiff's drain into her 
cellar, causing her damage and annoyance; and so, iikewise, at three 
different times thereafter during the month of July, at the last of which 
times; by reason of there being a very heavy shower, and by reason of 
the said defendants’ common sewer having become more choked and ob- 
structed at said water-pipe, the j marmite cellar was nearly filled with mud 
and water, her provisions and produce destroyed, and the cellar and 
house damaged. The plaintiff each time notified the city marshal, who 
lived in her neighborhood ; but it did not appear in evidence whether or 
not the marshal notified any other city officer until the last time, when 
he notified the mayor and one of the aldermen, and thereupon the de- 
fendants proceeded to examine their said sewer, and found and removed 
the obstruction aforesaid. Said obstruction would not have happened 
had said water-pipe not been allowed to run through the defendants, 
said sewer; but said sewer, as constructed, was sufficient for the pur- 
pose of car ring off the water had said obstruction not occurred as 
above stated. There was no evidence to show in what manner said 

rasol or sunshade entered said sewer. Upon the foregoing facts the 
referee found that the defendants were guilty in manner and form as the 
eyenend had declared aguinst them, and assessed damages in the sum 
oO L 

Upon the return of said report the piaintiff moved for judgment 
thereon in her favor for the amount found by the referee, and the court 
pro forma granted the motion to which the defendants excepted. The 
questions arising on the foregoing statement of facts and ruling of the 
court were transferred to this court by Stanley, J. 


Frink, for the plaintiff; Hodgdon, for the defendants. 


Smiru, J. The defendants raise three questions upon the report of 
the referee: (1) That no action will lie against a city for neglect to build 
or repair a sewer; (2) that if such action will lie, a city is auswerable 
only for neglect to use ordinary vigilance and care to keep its sewers 
open and free from obstruction ; and (8) that the defendants did not re- 
ceive seasonable notice of the obstruction to prevent the injuries which 
the plaintiff has received. 

y ch. 44 sev. 9, Gen. Stats. itis provided that ‘city councils shall 
have power to construct drains and common sewers through highways, 
streets, or private lands, paying the owners such damages as they shall 
sustain thereby, said damages to be assessed by the mayor and aldermen 
in the same manner and with the same right of appeal from their deci- 
sion as in case of the laying of highways; and may require all persons 
to pay a reasonable sum for the right to open any drain into any public 
drain or common sewer.” This section is an exact reenactment of sec- 
tion 21 of the act to establish the city of Portsmouth, approved July 6, 
1849, under the authority of which the defendants must have rebuilt 
their sewer in Hanover Street in the year 1867, the General Statutes 
not taking effect till January 1, 1868. The statute authorized and em- 
powered the defendants to construct public sewers, but did not impose 
that duty uponthem. It was optional with the defendants whether they 
would or would not take the benefit thus conferred upon them. This 
authority the defendants accepted when they accepted their charter in 
1848, under ‘the provisions of section 28; and it needs no argument to 
show that a city which constructs sewers under the authority of a statute, 
virtually accepts the power therein conferred, and will not be addmitted 
to allege the contrary. This case, therefore, is not to be distinguished 
from Child v. Boston, 4 Allen, 41, upon the question of acceptance by 
the defendants of the statute conferring the authority to construct sew- 
ers. When, then, the defendants ma le their election by excepting the Act 
of 1849, and by executing the powers therein granted, and ulso granted 
by the General Statutes, and received pay from the plaintiff for opening 
her drain into their public sewer, the question arises whether they are 
liable to her for injuries sustained by her by reasonof their neglect to 
ep their sewers in proper repair. 

Under what circumstances a municipal corporation will be held liable 
to-an individual suffering injuries from the neglect of such corporation 
to perform a public duty, was very fully discussed by Perley, C. J., in 
Eastman v. Meredith, 3 N. H. 284. In that case it was decided that 
though a town-house, which was erected by the town, was so defectively 
constructed that when a town-meeting was held in it the floor broke 
down and a voter was thereby injured, yet he could not maintain an act- 
ion against the town to recover damages for the injury. But the learned 
chief justice remarks: ‘Grants are sometimes made to particular towns 
or cities of special powers not belonging to them under the general law; 
and there is a class of cases in which towns and cities have been held 
liable to civil actions for damages caused by neglect to perform public 
duties growing out of the grant of such special powers,—as the power 
to bring water by an aqueduct for public use by those who pay a com- 
pensation for it, to light the place with gas on the same terms, or to 
make and maintain sewers at the expense of adjoining Fag degen 
Thus, in The Mayor, etc. of New York in error v. Furze, 3 Hill, 612, the 
ps was empowered by special act to lay down and maintain sewers, 
and charge the expense upon owners and occupiers of houses and lots 
intended to be benefited ; and it was held that an individual might main- 
tain an action against the city to recover damages for a private injury 
which he had suffered from neglect of the city to keep the sewers in 





roper repair. The distinction between the liability of. towns and cities 
‘or neglect to perform public duties growing out of the powers which 
they exercise under the general law, and their liability when the duty 
arises from the grant of some special power conferred on the particular 
town or city, is recognized or explained in Bailey v. Mayor, etc. of New 
York, 8 Hill, 531.” Judge Perley further says. page 298: In such cases 
the special powers thus granted are not held by the particular town or 
city under the general law, and as one of the political divisions of the 
country. The public duty grows out of the special grant of power, and 
though held and exercised by a town or city, the nature of the power 
granted is the same as if a like power had been conferred on a private 
corporation created to answer the same public object; and the cases 
above referred to hold the town or city action for neglect to perform a 
public duty arising from the grant of the special power in the same way 
and, as 1 understand them, upon the same grounds and reasons as pri- 
vate corporations are held, which are clothed with the same powers and 
bound to the performance of the same public duties. So faras I have 
had opportunity to examine this class of cases, they appear to go upon 
the ground that the special power, though no direct pecuniary profit 
may be derived from it, is granted as an immunity and peculiar privilege 
for the benefit of the particular town or city, and is accepted, as in the 
case of a private corporation, oo the implied condition of perfurm- 
ing the public duties imposed by and growing out of it. Henley v. 
Lyme Regis. 1 Bing. N, C. 222; Mears v. Wilmington, 9 Ired. 73; 
Mayor, etc. of New York v. Bailey, 2 Den. 456.” 

It is well settled that a private action can not be maintained against a 
town, or other quasi corporation, for a neglect of corporate duty, unless 
suchaction be given by statute. Riddle v. Proprietors of Locks & Canals, 
7 Mass, 187; Mower v. Leicester, 9 Mass. 247. “This rule of law, how- 
ever, is of limited application. It is applied, in case of towns, only to 
the neglect or omission of a town to perform those duties which are im- 
posed on all towns without their corporate assent, and exclusively for 
public purposes, and not to the neglect of those obligations which a 
town incurs when special duty is imposed on it with its consent, express 
or implied, or a special authority is conferred on it at its request. In 
the latter cases, a town 1s subject to the same liabilities for the neglect 
of those special duties to which private corporations would be if the same 
duties were imposed, or the same authority were conferred on them, in- 
cluding their liability for the wrongful neglect as well as the wrongful 
acts of their officers and agents.” Bigelow v. Rrandolph, 14 Gray, 541. 
Child v. Boston, 4 Allen, 41, is a case much in point, where it was held 
that sewers when constructed become the property of the city, and the 
duty of meeping them in repair devolves on the city; and the city is 
responsible for negligently suffering them to occasion a nuisance to the 
estates of the citizens whose private drains enter into them if the nui- 
sance does not result from their original plan of construction, and could 
be avoided by keeping them in proper condition. The plaintiffs drain 
entered the defendants’ common sewer, which bad its outlet in the south 
bay at the depth of some feet below high water. By means of a waste 
weir, the sewer was constructed to discharge into the empty basin in the 
back bay when the outlet into the south bay was closed by the tide, and 
the water in the sewer had rised high enough to reach the waste weir. 
The proprietors filled in against the sewer in the back bay, thereby pre- 
venting the discharge through the waste weir, and the plaintiff's prem- 
ises were flowed in consequence. Hour, J., remarked: “ Here a special 
authority was conferred and accepted, involving important relations to 
individual proprietors of land, and entire control of an easement of 
such a nature that negligence might not only deprive those interested of 
a benefit which it was designed to afford, and for which they had paid, 
but produce consequences actively and directly pernicious. The duty 
to keep the sewer free from obstructions was a ministerial duty, and the 
defendants were liable fur negligence in its exercise to any person to 
whom their negligence occasioned an injury.” Judge Cooley, in his 
work on Constitutional Limitations, page 248, says: ‘The grant by the 
state tu the municipality of a portion of its sovereign powers, and their 
acceptance for these beneficial purposes, is regarded as raising an implied 
promise on the Dia of the corporation to perform the corporate duties ; 
and this implied contract, made with the sovereign power, enures to the 
benefit of every individual interested in its performance. In this respect 
these corporations are looked upon as occupying the same position as 
— corporations, which, having accepted a valuable franchise on con- 

ition of the performance of certain public duties, are held to contract, 
by the acceptance, for the performance of those duties.” The authori- 
ties are very unanimous in support of this doctrine, and are cited on 
page 248 of Mr. Ceoley’s work. 

s the the second and third questions raised by the defendants, the 
rule in such cases is stated in Rochester White Lead Co. v. Rochester, 3 
N. Y. 468, to be, that *‘acity is bound to exercise that care and pfudence 
which a discreet and cautious individual would or ought to use if the 
whole loss or risk were to be his alone.” In Hume v. The Mayor, etc. 
of New York, 47 N. Y. 639, it is said: ‘‘The city authorities are not 
bound to be experts, or skilled in mechanics and architecture, and can 
only be held to the extent of reasonable intelligence and ordinary care 
and prudence.” Rockwood v. Wilson, 11 Cush. 221. In. Johnson v. 
Haverhill, 35 N. H. 74, which was an action against the town for an in- 
jury resulting from an alleged defect in a highway, it was held that the 
question of negligence on the aA of the town does not arise except in- 
cidentally, as it is involved in the question whether the defect exists, and 
this latter question may depend upon the manner in which the defect 
originated, and the circumstances of its continuance. In such case the 
question of negligence is a material enquiry. And where an obstruction 
exists by reason of inevitable accident, without fault or negligence on 
the part of any person, it is not an obstruction within the meaning 














ew 


TwVworrT Oo omits FF aS went seve Ss Se ST eS lUe CUS 








November 24, 1876.] 


CENTRAL LAW JOURNAL. 7E5 





of the statute unless the town had notice of it, express or implied, and 
reasonable opportunity, by the exercise of proper care and vigilance, 
to have removed it before the accident occurred. Itis well settled, that 
a municipal corporation is not liable for injuries caused to individuals by 
obstructions on the highway not placed there by its own officials or by 
authority of the city government, until after actual notice of their exis- 
tence, or until, by reason of lapse of time, it should have had knowl- 
edge, and therefore actual notice may be presumed. Hume v. New 
York, supra, 646; Colley v. Westbrook, 57 Me. 181; Hunt v. Brooklyn, 
35 Barb. 226; Cooley, page 249. 

The case does not show that the referee did not apply these rules in 
weighing the evidence laid before him, and in coming to the conclusion 
which he reached. We can not say, as matter of law, from the facts 
presented by the report, that the defendants did not act with the care 
and prudence that a discreet and cautious individual would if the whole 
loss or risk were to be borne by him alone. There is evidence tending to 
show that the thing which caused the obstruction in the sewer had been 
there for such a length of time that notice to the defendants must be 
presumed. But these were questions of fact, to be found by the referee 
according to the particular circumstances of this case; Johnson v. Ha- 
verhill, supra ; and it is to be presumed, in the absence of any evidence 
to the contrary, that he applied the law correctly to the facts. 

CusuineG,C. J. The case of Eastman v. Meredith was very elaborately 
and carefully considered by the late Chief Justice Perley. From that 
ease, and the authorities citied by my brother Smith, it seems to me 
well established that this is one of that class of cases in which a corpora- 
tion would be liable at common law for a neglect of its duty. 

Some question has been made in the argument about the sufficiency of 
the notice to the city of the defect in the sewer, and it is claimed that the 
city marshal was not the proper officer to receive the notice. In the 
case of Howe v. Plainfield, 41 N. H. 135, which was an action for dam- 
ages occasioned by a defect in a highway, the defendants offered to show 
that the selectmen had no notice of the defect. The testimony was ex- 
cluded, and it was held to have been rightly excluded,—the court put- 
ting the matter upon the ground that, if the defect had existed tora 
sufficient length of time to give reasonable opportunity to ascertain and 
repair it, the town was liable, whether the selectmen had notice, express 
or implied , of its existence or not. The true theory of the law seems 
to be, that, in matters of this kind, every corporator ought to interest 
himself in taking notice of defects and bringing them to the knowledge 
of the authorities, and that whenever the jury is in condition to say 
that the corporation ought to have taken notice, it will be held liable. 
I think we must infer that the referee found, from the notice to the city 
marshal, which tended to give notoriety, from the length of time which 
had oF and from all circumstances, that the defendants had been 
guilty of neglect. I think, therefore, there should be judgment for the 
plaintiff on the report. 

Lapp, J. I, also, think there should be judgment on the report for the 
—. Certain facts were reported by the referee, for what purpose 

oes not very clearly appear, and judgment was rendered by the court 
below for the plaintiff in accordance with the general finding of the re- 
feree. The defendants excepted to the order for judgment against them. 
I understand the ground they take to be, first, that there was no evi- 
dence from which the referee could legally find that the damage was 
caused by any want of reasonable and ordinary care on the purt of the 
city with respect to the sewer; and, second, that if there was such 
evidence, still they are not liable, according to the doctrine of Eastman 
v. Meredith, 36 N. H. 284. 

The first position is certainly without foundation. It is entirely clear 
that there was evidence from which the referee might well find fault and 
negligence in the original construction of the sewer, and negligence in 
not removing the obstruction before the injury happened. 

The second point is undoubtedly one of more intrinsic difficulty. The 
defendants were not bound by law to construct the sewer, and herein 
the case differs entirely from that of an injury caused by a defect in a 
highway. They were however, authorized to construct it, and volun- 
tarily undertook that service. The plaintiff's cellar was drained into 
the sewer “‘of right,” as the case finds; so there 1s no pretence that her 
legal rights had been forfeited or impaired by her own act. It does not 
appear whether this right to drain her cellar into the common sewer 
was of such a character that she could compel the defendants to keep up 
the sewer for that purpose, nor whether the right was obtained by the 
payment of a reasonable sum to the city, as provided by Gen. Stats. ch. 
44, sec. 9; but, in the view I take of the case, neither of these things is 
material. It is material that she did not, without right, open her drain 
into the sewer. 

As to the application of Eastman v. Meredith, it appears to me the 
cases are not parallel. There it was held, that where a building, erected 
by a town for a town-house, was so imperfectiy cunstructed that the 
flooring gave way at the annual town-meeting, and an inhabitant and 
legal voter, in attendance on the meeting, received thereby a bodily in- 
jury, he could not maintain an action against the town to recover dam- 
ages for the injury. 

The decision was placed eutirely on the peculiar nature of the obliga- 
tion of a town to provide a safe place in which to hold town-meetings. 
That duty is not imposed by statute, nor by contract. It is not an enter- 
prise undertaken by the town for gain. It is at most a public or politi- 
cal duty, and the right of the citizen that it shall be properly performed 
is a public or political right. The court anf “We regard the present 
¢:se as one of new impression. We have heard of no earlier attempt 


in this stute to maintain an action against a town for a private injury 
suffered by a citizen of the town from neglect of the town to provide 
him with safe and suitable means of exercising his public rights, and we 





are not informed of any casein which such an action been maintained in 
any other state.” 

Nearly the whole of the elaborate opinion of the court is occupied 
with showing the distinctions between that case, and cases bearing a 
very strong resemblance to the present. The question, whether munici- 
pal corporations in this country, and corporations in England having 
some of the powers and charged with some of the duties usually exer- 
cised by municipal corporations here, are liable for negligence, careless- 
ness, or misfeasance, both in the performance of their legal duties and 
the doing of voluntary acts within the scope of their authority, has 
been much considered by the courts on both sides of the Atlantic; and 
the decided weight “of modern authority is, that in this respect they 
stand like private individuals or corporations. The English cyses on 
this subject are very thoroughly and carefully reviewed Blackburn, 
J., in Mersey Docks Trustees v. Gibbs, L. R. 1 H. L. 98. That was an 
action against Mersey Docks Board of Trustees, a corporation created by 
act of Parliament, with power to build docks at Liverpool and secure 
dock rates, which rates they were bound by the statute to apply wholly 
to the maintenance of the docks and wo) 0 ree of a very large debt 
contracted in making them. The plaintiffs vessel, while entering one 
of the docks, ran upon a bank of mud which had been suffered to accu- 
mulate at the entrance of the dock, and wasdamaged. It was held that 
the principle on which a private person, or a company, is liable for dam- 
ages occasioned by the neglect of servants, applies to a corporation 
which has been intrusted by statute to perform certain works, and tu 
receive tolls for the use of those works, although those tolls, unlike the 
tolls received by the private person or the company, are not applicable 
to the use of the individual corporators, or to that of the corporation, but 
are devoted to the maintainance of the works, ayd, in case of any surplus 
existing, the tolls themselves are to be proportionately diminished. 
This case, decided in 1866, shows most clearly the state of the law in 
England on this point at the present time, and is very much in point. 

There was evidence here from which the referee might find want of 
due care in the construction of the sewer, and that the damage happened 
by reason thereof. 

“In The Mayor, ete. of New York v. Builey, 2 Den. 433, it was held 
that a municipal corporation is responsible for the negligence or unskil- 
fulness of its agents and servants, when employed in the construction of 
a work fer the benefit of the city or town, subject to the government of 
such corporation. The action was for injury occasioned by the negligent 
and unskilful construction of a dam on the Croton River, being part of 
the public works built pursuant to a statute for supplying the city with 
pure and wholesome water. In The Rochester White Lead Co. v. 
Aree Herve 3.N. Y. 463, the corporation of the city of Rochester, having 
power to cause common sewers, drains, &c., to be made in any part of 
the city, directed a culvert to be built for the purpose of conducting the 
water of a natural stream which had previously been the outlet though 
which the surface water of a portion of the city had been carried off. 
A freshet having occurred, the culvert, in consequence of its want of 
capacity and the unskilfulness of its construction, failed to discharge the 
waters, so that they were set back upon the factory of the plaintiffs, and 
injured their property situated therein. Held, that the city corporation 
was liable for the damages. And the doctrine was laid down, that an 
ordinance of a city corporation, directing the construetion of a work 
within the general scope of its powers, is a judicial act for which the 
corporation is not responsible ; but the prosecution of the work is minis- 
terial in its character, and the corporation must therefore see that it is 
done in a safe and skilful manner. There was also, in the present case, 
as already suggested, evidence from which the referee might find negli- 
gence in not removing the obstruction from the sewer before the injury 
occurred; and my opinion is, that this also furnishes legal ground upon 
which the aaeed of the referee should be sustained. The case of The 
Mayor, etc. of New York v. Furze, 3 Hill, 612, is in point. It was 
there held that the corporation of the city of New York are bound to 
repair the sewers, etc., constructed by them ; and, if an inhabitant be 
injured by reason of their neglect in this particular, he may maintain 
an action against them for his damages. Another strong case of the 
same description is Child v. Boston, 4 Allen. 41, where the city was held 
responsible for negligently suffering the common sewers to occasion a 
nuisance in the estates of the citizens whose private drains enter into 
them. A large number of cases bearing in the same direction may be 
found in Shearman & Redfield on Negligence, secs. 120, 144, 151, 579. 

The point as to want of due care and skill in the original construction 
was decided by this court in the recent case of Gilman v. Laconia, 55 N. 
H. 130. I think the defendants were bound to the exercise of ordinary 
care and skill, both in constructing and maintaining the sewer, and 
that, for any injury which happens to the estate of a citizen from a fail- 
ure in that respect, they are responsible. 

Judgment on the report for the plaintiff. 





—Tue New Zealand Jurist has the following: ‘When the-late Mr. 
Poynter was resident magistrate of Nelson, he was famed for being a 
“ split-the-difference judge,” and in those primitive days and quiet local- 
itits could do a deal more than most magistrates would attempt now. 
A case of trespassing cattle or horses was before him, and the prosecut- 
ing officer was short of a witness, whereupon Mr. Poynter, ejaculating “‘I 
saw them,”’ came down from the bench, entered the witness-box, saying 
to the clerk of the couri—“ Swear me, Joe.”’ “Joe” swore his worship, 
who gave evidence to an empty bench, returned thereto, and fined the 
owner of the animals. This story may be strange, but it has the merit 
of truth; and so has another connected with the same magistrate, who 
once fined himself 103. because his horse had strayed about the street. 
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Action for Injuries Resulting from Sale of Intoxicat- 
ing Liquors. 


BOYD v. WATT.* 
Supreme Court Commission of Ohio. 


1. Action under Statute—Defendant need not be Sole Cause.—To 
constitute a liability under the provision of the seventh section of the law ‘‘ To 
provide agaiust the evils resulting from the sale of intoxicating liquors’? (258. 
& C. 1432), before the same was amended, where the action is tu recover for 
injuries resuiting from habitual intoxication during « period of years, it is not 
essential to a recovery that the defendant shall have been the sole cause of such 
habitual intoxication. 


2. Parties Contributing thereto Liable.—In such case, where the right 
of action is for ihe damages io person; property or means of support, resulting 
from such habitual intoxication, one who contrivutes to c.use that condition by 
his illegal sules, which of themselves tend to, and are calculated to produce 
that result, is presumed to have intended it, and is liabie for the damages re- 
sulting, though others may, by their illegal sales, have contributed thereto, 
without his knowledge, or without precoucert with him. 


3. Where Damages can not be Separated.—Where the damages result- 
ing arise trom incapacity for business, and loss of estate, caused by such 
habitaai intoxication, and it becomes impossible to separate the damages 
caused by others from those caused by the defendant, be is liable for ali such 
damages, if the natural and probable consequences oi his illegal acts were to 
cause such injury. 


4. Evidence—Statements made at the Time.—The statement of a physi- 
cian, who was in the habit of geiting intoxicated, made at the times of his 
purchases of liquor, that he wanted it for a patient and for medical purposes, 
does not, in the absence of proof to the contrary, raise the presumption that it 
is a sale to the patient. 


Error to the District Court of Guernsey county. 

Lucius P. Marsh, for plaintiff in error: 

The statute upon which this suit is based will receive a strict con- 
struction. The penalties it imposes and the liabilities it creates will not 
be extended by implication. ‘This rule iselementary. Hall v. State, 20 
Ohio, 15; Turner v. The State, 1 Ohio St. 424; Moore v. McClief, 16 
Ohio St. 53; Sprague v. Birdsall, 2 Cowen, 419; 4 Mass. 145; Lb. 473; 
Mowson v. Chester, 22 Pick. 887. Boyd was only liable for the damages 
resulting from the sales he made. 2 Hilliard on Torts, 315, sec 10. The 
legislature has not the power to punish a man beyond the consequences 
of his own acts, or acts to which he knowingly contributes. Watt was 
a doctor. Some of the whisky he procured from Boyd, he procured on 
the representation that he wanted it for a patient. The statute makes 
Boyd iable for sales to Watt. Sales to another, the whisky being de- 
livered to Watt, are not sales to Watt, and the plaintiff was bound to 
prove sales to Watt. Such a transaction having no light thrown upon 
it by other evidence, in the absence of other proof touching such sales, 
was nota sale to Boyd. This legal proposition is plain enough, and the 
defendant was entitled to a plain kannaipeesl charge upon it. Wash. 
Mat. Ins. Co. v. M. & M. Ins. Co., 5 Ohio St. 450; Ib. 275; White v. 
Thomas, 12 Ohio St. 312; L. M. R. R. Co. v. Wetmore, 19 Ohio St. 110. 

H. Skinner § J. W. White, for defendant in ervor, claimed that when a 
person contributes, with others, to produce a common injury, by similar 
reason he is responsible for the general damage. The rule is that there 
is no contribution between wrong-doers. This applies to a case where 
several unite in or contribute to do a common injury, and one is required 
to pay the damage, he shall not recover back any part from a coxctor, 
for the reason that such party is severally as well as jointly responsible, 
and the couris will not aid parties who violate the law. It is no defense 
to an action sounding in tort that persons who united in or contributed 
to a wrong, are not united as defendants in an action brought against 
one of the wrong-doers. 

Jounson, J.—The plaintiff below, Frances Watt, brought this action 
under section 7 of the liquor law, socalled. 2 S. & C. 1432. She al- 
leges that her husband, Joseph Watt, was a physician, having an exten- 
sive practice, and from the profits of that practice was able to furnish 
her a comfortable means of support; that about April, 1865, he became 
and was in the habit of getting intoxicated, and so continued until his 
death in,1869, of which the defendant had notice ; that during that period, 
and at sundry and divers times, the defendant sold him, in qnantities ot 
from one pint to a quart, intoxicating liquors, causing said Watt to be- 
come intoxicated aud an habitual drunkard ; and by reascn thereof during 
said period, and resulting therefrom, to become incapable of attending 
to his usual business, and squandered his estate, and so deprived her of 
— a of support, to her damage, ete. To this there was a general 

enial. 

On the trial a bill of exceptions was taken, showing that evidence was 
given by the plaintiff tending to prove the allegations in the petition, 
and on the part of the defendant tending to show that some of the liquor 
which Watt drank, producing some of the intoxication during the period 
named, and which caused a part of the injury which the pluintitt had 
sustained in her means of support, was sold to Dr. Wait by other per- 
sons than the defendant. The defendant also offered evidence tending 
to show that Watt was a practicing physician, and that on some of the 
oceasions when he b pisses vee whisky from the defendant he represented 
that he wanted it for persons whom he named, and was attending for 
medical purposes, upon which representations the defendant furnished 
some of the whisky, and that some of the persons named were sick at 
the time, and were attended professionally by him. 


From the advance sheets of 27 Ohio State Reports. 





The defendant asked the court to charge the jury that the defendant 
was only liable for damages to the plaintiff occasioned by intoxication 
produced by the intoxicating liquors which the defendant himself had 
sold to said Dr. Watt, and that the defendant was not liable for any 
damages produced by the intoxication of said Dr. Watt, occasioned by 
intoxicating liquors sold to him during said period by other persons ; 
which charge the court refused to give, except as qualified herein, to 
which refusal the defendant excepted. The defendant also asked the 
court to charge the jury, that if Dr. Watt at any of the times when the 
plaintiff proved he had procured whisky from the defendant, represented 
to the defendant that he wanted the same fora patient whom he was 
then attending, and for medical purposes; in the absence of any other 
proof in such behalf, and touching such sales, the jury were not autho- 
rized to find that such procurement of whisky from the defendant was a 
sale by the defendant to said Dr. Watt, which charge the court refused 
to gives and to which refusal the defendant alsa excepted. 

The qualitication of the first charge asked for, as given, was as fol- 
fows: ‘Should you find that the defendant sold intoxicating liquors to 
Joseph Watt in violation of law, within the time charged in the peti- 
tion, and that the plaintiff sustained damages by reason of the intoxica- 
tion of the said Watt, caused thereby to her person, property or means 
of support, the fact that other persons also sold liquor to said Watt, in 
violation of law, within that period, and which liquor may have con- 
tributed to increase the intoxication, and consequeatly to enchance 
the injury resulting to the plaintiff therefrom—such facts, if they be 
shown to have existed, will not exonerate the defendant from the con- 
sequences of his wrongful acts; but, on the contrary, he will still be re- 
sponsible for all the injury resulting to the plaintiff from the intoxica- 
tion of Joseph Watt, caused by his illegal sales of liquor to him. If 
you can separate the damages resulting from the intoxication caused by 
illegal sales to Watt by detendant from the damages resulting from 
sales by others, you must do so; but, if such separation can not be made, 
you will render your verdict against the defendant for all the actual pe- 
cuniary damages resulting to the plaintiff in person, property, or means 
of support, by reason of the intoxication of said Joseph Watt, to which 
intoxication the illegal sales of intoxicating liquor by the defendant 
contributed.” 

Upon the second point the court charged that, ‘a sale to any other 
person, though the delivery was to an agent who was at the time intoxi- 
cated, or in the habit of becoming intoxicated, would not be a 
vivlation of law if the person to oon the sale was actually made 
was a sober person. If it be shown by the evidence that the defendant 
sold intoxicating liquor to Joseph Watt, and said Watt was at the 
time iahenicateds or in the habit of becoming intoxicated, and the 
defendant had knowledge of such intoxieation or habit, the fact 
that Watt was a physician, and that he at the time represented that 
such liquor was to be used by him for medical purposes, or in the 
exercise of his profession, would not be a justification of the defendant, 
nor would it excuse him from the consequence of his act. A sale, under 
such circumstances, would be a violation of law. If you are satisfied 
by the evidence that the defendant sold intoxicating liquor upon repre- 
sentations made by Joseph Watt that such liquor was designed-for 
another person, and to be used by such person medicinally ; and that he 
delivered the same to said Watt upon such representation and received 
pay from him therefor ; and that said Watt was at the time intoxicated, or 
in the habit of becoming intoxicated, and the defendant then knew that 
said Watt was intoxicated, or in the habit of becoming intoxicated, such 
sale would be a violation of the law, unless the evidence further satisties 
you (the burden of proof as to this being on the defendant) that the liquor 
so sold was actually delivered by Watt to the person fot whom he rep- 
resented it to be designed, or that Watt had Goes authorized by such 
person to make the purchase tor him.” 

Under the authority of Adams v. The State, 25 Ohio St. 584, we do 
feel warranted in examining other parts of the charge of the court 
below, and therefore proceed to notice the points made by the refusal 
of the court to charge as requested, and by the charges given covering 
the same points. , 

The first proposition which the court refused to give, except with the 
a stated, was, that the defendant was only liable for the 

amages occasioned by the liquors which he had himself sold, and that 
he ‘‘was not liable for any damages produced by the intoxication of 
said Dr. Watt, occasioned by intoxicating liquors sold to him during 
said period by other persons.’’ In the charge as given, the jury were 
properly instructed that, before they could find for the plaintiff, she must 
satisfy them by a preponderance of testimony that the defendant sold 
intoxicating liquor to the husband contrary to the act; that he became 
intoxicated with the liquor so sold; and that she was injured in her 
means of support in consequence of the intoxication so induced. ’ This 
charge, which it is presumed preceded this request to charge, covers the 
same ground as this special charge asked. It is a distinct assertion that 
the plaintiffs right of recovery rested solely on the illegal acts of defend- 
ant, and grew out of the intoxication so induced by him. It excluded 
the idea that the defendant could be made liable for damages resulting 
from the acts of others. They were told that, before a verdict could be 
rendered against the defendant, they must find that the plaintiff had 
been injured iu her means of support in consequence of the intoxication 
of her husband, caused by Ais illegal sales. 

Was it necessary to add, that for any damages produced by liquors 
sold by others he was not liable? We think not. The court was care- 
ful to limit his liability to the consequences of his illegal acts, and the 
request upon this point was, in effect, to ask the court to repeat the 
same charge in different langues. The court, however, did give the 
charge requested with the qualification stated. That qualification was, 
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in substance, that, if during that period the plaintiff had sustained 
damages by the illegal sales  * the defendant, the fact that during the 
same period other persons by their illegal sales had contributed to in- 
crease the intoxication, and consequently enhance the damages to the 
plaintiff, that would not exonerate the defendant from the consequences 
of his illegal acts. This proposition is apparently so self-evident in its 
nature that it ay needs any argument to support it. 

It is a well-settled principle that where a person undertakes to do an 
unlawfui act which will result in injury to another, and actually uses the 
means calculated to do such act, the fact that third persons have also 
contributed to that result, would not exonerate him from the conse- 
quences. To this part of the charge, standing alone, there seems to be 
no objection. It is only when coupled with that which follows, that is, 
if they could not separate the damages resulting from the intoxication 
caused by the defendant, from those caused by prc then the defendant 
was liable for all the injury to plaintiff’s means of support to which he 
contributed. 

The charge of the court on the subject of damages was intended to 
meet three possible aspects of the evidence: 1. If the defendant was 
the sole cause of the intoxication, he was liable for all the damages 
resulting. 2. If some of the injury was caused by others, he was not 
liable for damages resulting from their illegal sales. 3. If the damages 
could not be separated, then he was liable for all injuries to which he 
had contributed by his illegal sales. 

To this last charge the defendant objects. 
liable for intoxication caused by others. 

The statute gives the action against “any person who shall 280 
have caused the intoxication.” This intoxication may be “ habitual or 
otherwise.” A right of action is given for damages resulting from single 
cases of intoxication or from habitual intoxication. Under the code 
several distinct causes of action may be joined in one action for damages 
growing out of distinct cases of intoxication, when each cause of action 
is separate and distinct and is between the same parties ; but if on trial 
it appears that some of the acts of intoxication were caused by others, 
no recovery as to them could be had. In such case the causes of action 
are separate, and the damages resulting from each are di«:sinct and dis- 
connected, and the causes of action should be separately stated and 
numbered. In such a case the question would be as to each case of 
intoxication, who caused it, and what damages resulted from it. What 
would constitute a causing of a single act under the statute to render 
one liable would then arise. That question is not made in this case. 
The charge is of causing habitual intoxication for a ser.es of years. 
The damages alleged are not the proximate results from distinct cases, 
but the ultimate result of habitual intoxication. This continued habit 
of drinking is alleged to have rendered the husband incapable of attend- 
ing to his business, and caused him to squander his estate. This final 
result deprived the plaintiff of her means of support. It is a charge of 
repeated illegal acts, producing by their united effects an ultimate state 
or condition of Dr. Wait, out of which the damages arise. The plaintiff 
asks to recover the damages resulting from this state or condition of her 
husband, caused by repeated illegal sales for a series of years, and not 
the damages from a single case of intoxication, nor of a series of distinct 
cases at different times, caused by separate and distinct illegal sales. 

The means used were sales in quantity, by the pint and quart. Toa 
person of Dr. Watt’s habits, frequent sales in such quantity were cal- 
culated of themselves to produce the result complained of. Every man 
is presumed to have intended the natural and probable consequences of 
bis acts. The defendant was, in violation of law, using means calculated 
to produce the alleged injury. If the jury found that this was so, and 
that the means so upload were so continued as to produce the con- 
dition of the husband alleged, then they had the right to presume he 
intended the result which followed, though others, with or without pre- 
concert, contributed to cause it. The intent with which the act or acts 
are done, is always an important element in the case. In this case it is 

eculiarly so. The means used, the forces or agency employed, are to 

considered in ascertaining that intent. If, as seems to be claimed, a 
defendant can only be liable, except in causes of conspiracy or agreement 
when he is not the so/e cause of the habitual intoxication, and no re- 
covery can be had unless the damages can be separated (an impossibility 
in most cases of this class), then this part of the statute is virtually a 
dead letter. 

Why should a defendant be exonerated from the injury he has caused 
by his habitual wrongs for a series of years, by showing that others, 
without his knowledge, have also contributed by like means to this re- 
sult? He was using adequate means to produce the result, and may 
therefore fairly be presumed to have intended it. True, he may not 
have enjoyed a monopoly in the profits accruing, by reason of the com- 
petition of others in a common business, but that certainly is no reason 
why he should not be liable for the injuries he was intentionally engaged 
in causing. If such is the law then he could take advantage of his own 
wrong by showing that during this four years another or others had also 
contributed. Such is not the law in criminal cases at common law, as 
will be shown hereafter ; and we know no reason for greater strictness 
under this statute than in cases of the highest crimes known to the law. 
This section of the statute, we take it, is to be construed by ordinary 
canons of construction. 

All ae tort feasors are jointly or severally liable at the election of 
the plaintiff. 1 Chitty’s Plead. 86; 6 Taunton, 29; 1 Wash. 187. 

unsel properly admit that where two or more act by concert in an 
unlawful design, each is liable fur all damages, but claim if each acts 
independently or without the knowledge of the other, then he is only 
liable for his own acts. In the former case, the acts of others co-oper- 
ating are his acts, because they are only in furtherance of a common 


It is claimed to make him 


| first impression, it would seem 





unlawful design. If there is no common intent, there can be no joint 
liability, but each is responsible for his own act. If there is a common 
intent, or if one without such intent aids one with it, in doing an unlaw- 
ful act, the latter is nevertheless guilty, though not the sole cause. They 
claim this principle is limited to cases of conspiracy or concerted action. 
In this we think they mistake the authorities. We hold that this com- 
mon intent, which is sufficiént to create mutual liability, may exist with- 
out previous agreement or a common understanding to do an unlawful 
act, and that it may be presumed to exist, when the means employed 
creates that presumption, as well as by proving an express agreement. 

Wharton, in his recent work on “‘ Negligence,” under the head of 
“Causal Connections,”’ section 144, says: ‘The fact that another per- 
son contributed either before the defendant’s interposition, or concur- 
rently with such interposition in producing the damage, is no defence.” 
So, if two trains of cars collide by mutual negligence of those operat- 
ing them, they are jointly or severally liable. Colegrove v. N. Y. & N. 
H. R. R., 20 N. Y. 492. “To constitute parties wrongdoers, it is not nee- 
essary to show they acted by pre-concert, if they were intending to do 
the same injury, and were acting simultaneously in its accomplishment. 
In such case they are jointly a severally liable. The precise question 
was considered in Stone v. Dickinson, 5 Allen, 29. Nine different cred- 
itors wrongfully sued out writs against their debtor; placed them in the 
hands of the same officer, who arrested the debtor on all the writs at 
the same time; each creditor being ignorant of what the other was do- 
ing; it was held that they were jointly or severally liable, though there 
was no pre-concerted action. igelow, C. J., says: ‘‘As a matter of 
they could not be regarded as 
co-trespassers in the absence of proof of an intention to act together, or 
of knowledge that they were engaged in a common enterprise. But a 
careful consideration of the nature of the action and of the wrong 
done will disclose the fallacy of this view of the case. The 
wrong which constitutes the gistof the action is, that he has been unlaw- 
arrested. It is only one wrong. The error consists in supposing 
that the several parties can not be regarded as co-trespassers, 
because it does not appear that they acted in concert, or knowingly em- 
ployed a common agent. Such pre-concert or knowledge is not essen- 
tial to the commission of a joint trespass. Jt is the fact that they are all 
united in the wrongful act, or set on foot, or put in motion the agency by 
which it was committed, that renders them jointly liable to the person in- 
jured. The fault of a mere stranger, however much it may contribute 
to the injury, is no defence for one whose negligence helped to bring 
the accident about.”” Shearman & Redf. on Negligence, sections, 27 al 
and 46, and cases cited. ‘‘Persons who co-operate in an act directly 
causing injury, are jointly liable for its consequences, if they act in con- 
cert, or unite incausing a single injury, even though acting independently 
of each other.” Id. section, 58 

The same principle obtains in criminal law: “If a party be engaged 
in an unlawful act, and another assists him, and actually perpetrates 
the mischief, the first party shall be held responsible as though he had 
been the sole perpetrator... . Upon the same principle it is that 
he is semponitble to the same extent, though the fatal blow be struck by 
another without any concert on his part.” Buts v. The State, Meigs 
(Tenn.), 108; 1 Bishop Crim. Law, sec. 642. In such cases, the party 
charged is held liable for causing the injury, though not the sole cause. 

If the defendant was using the means calculated to produce the injury, 
the law presumes he intended to produce it. If others, with or without 
concert, were concurrently co-operating with him, using like means, 
they were acting with the same common design, and if the injury re- 
sulted, each is liable, though each was acting without the knowledge of 
what the other was doing. So if the defendant alone was using such 
means as created this presumption of intent to do the act, and another, 
without concert, free from such intent, was contributing to the injury, 
the former is liable for all damages, notwithstanding the other also con- 
tributed. If the defendant’s illegal sales were, under the circumstances, 
sufficient in quantity and frequency to cause habitual drunkenness, he is 
engaged in an unlawful act, and liable for the consequences, though 
others, without pre-concert united in causing it. Such is the uniform 
rule in this class of cases. 

This principle of law is so strongly aapetes by both reason and 
authority thut it will hardly be questioned. Nor is it in conflict with 
numerous authorities in cases of trespassing animals belonging to differ- 
ent owners. Separate owners are not at common law jointly liable for 
injuries jointly committed by their respective animals, though all hap- 

n as parts of asingle transaction. In such cases each owner is liable 
only for the injuries committed by his own animal, because of his neg- 
ligence in permitting it to run at large. This neglect is the ground of 
the owner’s liability. As the animals are supposed to be under the sep- 
arate control of each owner, and his negligence is distinct from that of 
the other, and not in furtherance of a common object, they can not be 
jointly liable, because the wrongful neglect of each is wholly independ- 
ent, and the damages are not the direct result of the act. here is no 
concurring agency of the owners in the trespass. If, however, the sep- 
urate owners of such animals keep them in common, and suffer them to 
run at large as one herd or body, then they are jointly liable for all dam- 

es by the united trespasses of all, or any of the animals. Jack v. 
Hudnall, 25 Obio St. 255. 

The fact that the amendment to this section by the Adair law, uses 
the words “in whole or in part,” is referred to as evidence that the orig- 
inal section was limited to intoxication ‘‘ caused in whole.” To this we 
answer: Ist As already shown and admitted by counsel, joint wrongdoers 
were liable for each other. 2d. This clause of the Adair law was doubt- 
less inserted to put at rest an open question, one about which there was 
much difficulty and difference of opinion in different parts of the state. 
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2. It is claimed the court erred in refusing to charge: That if Dr. 
Watt, at any time when he procured whiskey from the defendant, 
represented that he wanted it for a patient he was attending. and for 
medicinal purposes, the jury were not authorized to find such procure- 
ment was a sale, in the absence of any other proof touching such sale. 
We think there was no error in refusing this charge. If the plaintiff 
offered evidence tending to show a sale, which to Dr. Watt was illegal 
prima facie, the burden of showing it was not rested on the defendant, 
and this was not shown by the mere declaration of the purchaser The 
jury were told that a sale to any other person, though a delivery to an 
-_ who was intoxicated ur in the habit of becoming so, would not be 
illegal if the person for whom the agent was acting was a sober man. 
Had the defendant shown that the whiskey so procured was a sale to 
the doctor’s patients, he acting as their agent, he would come within 
this charge. His declaration that it was for his patients, even if true, 
did not constitute a sale to the patient, any more than his purchase of 
drugs to be used in his practice is necessarily a sale to his patients. 

JUDGMENT AFFIRMED. 

Scorr, Chief Judge, Day and Wricut, JJ., concurred. 

ASHBURN, J., dissenting. Not agreeing with my brethren as to the 
first, second and third propositions, [ will give my reasons. The alleged 
error arises upon an instruction asked by Boyd,—refused ; and the in- 
struction given by the court in place of the one asked. 

The defendant asked the court to charge the jury that. “the defend- 
ant was only liable for damages to the plaintiff occasioned by intoxica- 
tion produced by the intoxicating liquors which the defendant himself 
had soid to said Dr. Watt, and that the defendant was not liable for any 
damages produced by the'intoxication of said Dr. Watt, occasioned by 
intoxicating liquors sold to him during said period by other persons,” 
which charge the court refused to give except as qualified herein. So 
much of the charge given in place of the one overruled was: “If you 
can separate the damages resulting from the intoxication caused by 
illegal sales to Watt by defendant, from the damages resulting from sales 
by others, you must do so; but if such separation can not be made, you 
will render your verdict against the defendant for all the actual pecuniary 
ne resulting to the plaintiff in person, property, or means of sup- 
port, by reason of the intoxication of said Joseph Watt, to which intox- 
leation the illegal sales of intoxicating liquor by the defendant con- 
tributed. You will award exemplary damages, however, against the 
defendant only for his own wrongful acts, and not for the wrongful acts 
of others.”” Defendant excepted to the entire charge, and every part 
thereof. The plaintiff, in her petition, alleges that her husband, Dr. 
Watt, died in September 1869; that from the month of April, 1865, to 
about the time of his death, Boyd sold him intoxicating liquors in 
quantities from a pint to a quart; caused him to become intoxicated, 
and an habitual drunkard. In consequence he neglected his business 
and squandered his estate. She had to provide for herself, and was 
injured in her means of support. The charges in the petition are such 
as to lay the foundation for the assessment of the two-fold damages pro- 
vided for in the statute, viz.: compensatory and exemplary. The jury 
returned a verdict in favor of the plaintiff for two thousand five hundred 
dollars. Was the instruction given to the jury, in lieu of the one asked 
and refused, the law of the action? I think not. 

The action was prosecuted under the Ohio liquor law of 1854. Sec- 
tion 3 provides, “that it shall be unlawful for any person . . . to 
sell intoxicating liquors to persons intoxicated or who are in the habit 
of getting intoxicated.” . . For the violation of this section a 
person muy be indicted, fined and imprisoned. Section 7 provides, ‘* That 
every wife . . who shall be injured in person or property or means 
of support by any intoxicated person, or in consequence of the intox- 
ieation, habitual or otherwise, of any person, such wife . . . shall 
have a right of action in her own name against any person who shall, by 
selling intoxicating liquors, contrary to this act, have caused the intoxi- 
cation of such person, for all damages actually sustained, as well as 
exemplary damages.” 

The charge of the court complained of, relates only to the question 
of assessing ‘damages actually sustained,” and not to exemplary dam- 

es. The rule as to the assessment of exemplary damages wus narrow, 
and not calculated to injure Boyd, whilst the rule given them by which, 
in case of difficulty, they should estimate and assess actual or com- 
pensatory dumages was too broad and uncertain, calculated to mislead 
the jury, and oppressive. To render the defendant liable for damages 
under the provisions of this statute, when correctly construed, he must, 
under section 3, be guilty of a crime in selling intoxicating liquors to 
one then intoxicated, or to one in the habit of getting intoxicated. 
Criminal liability is the foundation for a civil liability ; then, under sec. 
tion 7, before liability arises, there must not only be an unlawful sale to 
one then intoxicated, or one in the habit of getting intoxicated, but, he, 
by his sale of intoxicating liquor ‘‘in violation of this act,’’ must have 
caused the intoxication, in consequence of which she sustained ‘‘actual ” 
damage to her means of support. And, as the law now stands in Ohio, 
his criminality for violation of section 3, must be made to appear be- 
yond a reasonable doubt, as a basis for civil liability in damages, Boyd’s 
criminality being made to appear beyond a reasonable doubt, damages 
may be assessed upon a preponderance of proofs. The person charged 
must not only be guilty of violating the criminal provision of the stat- 
ute, but must be criminally responsible to the extent that Ae caused the 
intoxication by and in gre Rae of which a party isdamaged. The 
statute does not say if he shall contribute to the intoxication of a person, 
and another is damuged thereby, he shall be in some event responsible 
for all damages. Does it mean this? Is that the responsibility intended 
by the statute? The court answers in the affirmative. This is not the 
language of the statute, nor, in my opinion, is it the meaning. 


To hold one person responsible for the criminal acts of another, in 
the absence of a statute to that effect, in the absence of all question of 
| conspiracy or confederation, appears to me to be a violation of the car- 
' dinal principles of law and justice. The charge to the jury, given in 
| this case over the objection of Boyd, did that, unless I am mistaken in 
| the force of the instruction given and the construction of the statute. 
| It will not be controverted that this statute is an innovation upon the 
| common-law rights and liabilities. It is nu statutory embodiment of an 
old right, but creates a new cause of action aud provides an unusual 
| remedy. Such statutes, unless the intent othewise clearly appears from 
the statute, should be strictly construed, and limited in their operation 
to the express words, when they are clear. No canon of construction 
authorizes the court to indulge in presumptions as to what such statutes 
mean. Courts are not authorized to legislate an intention into « stat- 
ute. They must take it as they find it, not adding to nor subtracting 
from it. 

Smith in his work on Statutory Construction, page 830, says: “When 
the object of the legislature is plain, and the words of the act unequiv- 
ocal, courts ought to adopt such a construction as will best effectuate 
the intention of the lawmakers; but they must not, even in order to 
give effect to what they may suppose to be the intention of the legisla- 
ture, put upon the provisions of a statute a construction not supported 
by the words, even though the consequences should be to defeat the ob- 
ject of the act.” This is cited as authority in the case of Woodbury v, 
Barry, 18 Ohio St. 456. Chief Justice Tenterden (6 B. & C. 475), says: 
“ There is always dunger in giving effect to what is called the equity of 
the statute, and it is much safer and better to rely on and abide by the 
plain words, although the legislature might possibly have provided for 
other cases had their attention been directed to it;’? would have pro- 
vided, as in the Adair law, by express words that he who causes the in- 
toxication, in whole or in part, shall respond to ail the damage caused. 
Chief Justice Marshall, in The United States v. Witterberger, 5 Wheat. 
76, says: ‘‘ The intention of the legislature is to be collected from the 
words they use. Where there is no ambiguity in the words, there is no 
room for construction. The case must be a strong one indeed, which 
could justify a court in departing from the plain meaning of the words, 
especially in penal acts, in search of an intention which the words them- 
selves did not suggest.’’ The same rule is laid down in The American 
Fur Co. v. The United States, 2 Pet. 858; The Commonwealth v. Lor- 
ing, 8 Pick. 870. It may be suid that this is a civil action. True. But 
the damages to be assessed are in the nature of a penalty, awarded by 
reason of the violation of a criminal law, and should be construed 
strictly within the intent of the legislature as expressed in the words of 
the statute. 

It is supposed this clause of the Adair law was inserted to put at rest 
an open question—one about which there was much difficulty and differ- 
erence of opinion in different parts of the state. This may be the case, 
orit may not. The statute of 1854 held him, and him alone, responsi- 
ble in damages, who criminally violated the statute, and in doing so 
caused the intoxication of the person who did the damage. Caused 
does not mean to contribute (a partial agency), but rather to produce a 
result—to be the direct occasion of a result. The law-making. power 
should, by the courts, be presumed to know the meaning and effect of 
the language they use; and when they so changed the language and 
terms of the statute as to make the person who “caused the intoxica- 
tion, in,whole or in part,” responsible for all resultant damages, they 
intended something more than to settle difference of opinion. They in- 
tended to remedy whut appeared to them a defect in the law. The 
words ‘‘ coutrary to this act,” were eliminated from the provision of the 
amended section 7. Why was this done? In order that the action for 
damages be founded upon civil and not criminal responsibility. The 
legislature saw the impropriety of making a person responsible for all 
the damages yowss pene upon his causing the intoxication, * in whole or 
in part,” and based his liability upon a criminal liability of another or 
others, when there was no concert of action or agreement among-the 
criminal actors. Hence, the words “‘ contrary to this act,” were left out 
of the amended section. 

We are not wholly without authority upon this question, growing out 
of the construction of statutes somewhat similar to this. I findin 1 W. 
L. M. 198, a case throwing some light upon the principle involved in 
this action. It was the case of Sawyer et al. v. Jewett et al., in the 
District Court of Lake county, held by such eminent judges as Ranney, 
Wilder, Day and Clarke, three of whom have occupied places in the 
supreme court, and discharged their high and responsible duties with 
distinguished ability. It was an action for injury to sheep by dogs. 
It had formerly been considered that owners of dogs were only liable 
for tre actual damage done by their own dog. To remedy this supposed 
defect in the statute, in the amended or new statute was inserted the 
words ‘‘or any of them.”’ Ranney, J., in the opinion of the court says : 
‘The law-makers, by the introduction of the words ‘‘or any of them,” 
meant something. What was it? They intended to make each owner 
liable for all the damage done by all orany of the dogs. And with good 
reason. For it was found that when two or more dogs worried sheep, it 
was utterly impossible to trace out the injuries inflicted by each. Hence. 
the owners of sheep were, in many cases, remediless.” In the case of 
Auchmuty v. Ham, 1 Denio, 495, it was held : ‘* Where dogs belongin 
to several owners are found in company engaged in killing sheep, eac 
owner is responsible for the injury done by his own dog, and for no 
more.” In this case, the trial court instructed the jury “that the de- 
fendant was liable to pay for all the sheep of the plaintiff which had 
been killed or bitten by dogs between the first of July and the first of 
October, 1843,” against a contrary instruction asked by defendant— 








‘‘that he was only chargeable for the injury done by his own dog,” etc. 
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The court by Jewett, J.. said: ‘‘The court should have charged that the 
laintiff was entitled to recover of the defendant the value of the sheep of 
the plaintiff which, from the evidence in the case, they were satisfied the 
defendant’s dog had killed or wounded; and that he was not accountable 
for such as Minkler’s dog had kilied, nor for any damage done the plaint- 
iff’s flock of sheep by other dogs than his own,” ete. Page 500. We 
may refine upon these authorities, and distinguish them from the prin- 
ciples of the case under consideration, until we are satisfied they are 
dead and buried, and then, like the ghost of the dead Thane, they will 
come up and assert their identity in principle, and boldly demand recog- 
nition. It was lawful to own dogs. The owners becume responsible 
only when their dogs worried sheep or killed them. Under the old stat- 
ute, the owner was only responsible for the actual damage done by his 
dog. When this could not be ascertained, the injured party was reme- 
diless. So, under this law, it is lawful fora person to sell intoxicating 
liquors under restrictions. He becomes responsible in damages only when 
he causes intoxication in violation of law. When the actualcompensatory 
damages cun not be ascertained, the injured party is remediless. 

As | read this statute, in the light of the canons of ocnntradiies, be- 
fore this defendant can be called upon for damages, he must have caused 
the intoxication of Dr. Watt, by selling te him intoxicating liquors 
under circumstanees that made him criminally responsible for such sale. 
This statute does not, by word or intent, contemplate that one person 
shall be criminally responsible for the acts of others in the absence of 
confederation. It may be, and is, otherwise as to trespassers. But in 
eases where the civil liability springs out of a criminal responsibility, a 
person, in answering for his own wrongful act, can not be lawfully held 
to answer in damages, for the criminal acts of others. Yet the charge 
— to the jury in this case over the objection of Boyd, made him con- 

itionally liable for the wrongful acts of others ; even more responsible 
for the criminal acts of, perhaps, unknown persons. The charge made 
this conditional liability to rest upon the ability of the jury, from the 
roofs in the action, to determine in dollars the value of wrongful acts of 
3oyd. If, from a preponderance of the proofs on the question the amount 
of damages sustained by Mrs. Watt, the jury was unable to determine 
the actual amount of damages occasioned by the wrongful act of Boyd, 
then, in that, case, they might lawfuily charge Boyd with the unnum- 
bered sins of unnumbered persons for a series of years—from 1865 to 
Dr. Watt’s death in 1869. I can not think the statute will bear the con- 
struction given to it by the court of common pleas. If the legislature 
had intended such a result, such purpose would have been more clearly 
expressed. 

I will illustrate the practical effect of the charge given to the jury, as 
I understand it. A, on the first day of January, 1868, sold a pint of 
whisky to Dr. Watt, who paid for it—Mrs. Watt needed that money to 
buy bread; on the 10th of January, B sold brandy to Watt, and for 
which he paid the money, and Mrs. Watt needed that money to pay 
for meat to eat; on the 20th of January, C sold a quart of whisky to 
Watt, and received money in payment, and on the 30th day of January, 
the defendant sold Watt spirituous liquor for cash, and Mrs. Watt needed 
that money to purchase raiment for herself. On each occasion Watt 
becatne intoxicated, and wasted so much of plaintiff’s means of support 
as he expended money in the purchase of the liquor, and loss of time 
while so intoxicated. Mrs. Watt prosecutes an action against the de- 
fendant for damages to her means of support. The court instructs the 
jury: “If you can separate the damages resulting from the intoxica- 
tion caused by illegal sales to Watt by defendant, from the damages re- 
sulting from the sales by A, B, and C, you must do so; but, if such 
separation can not be made, you will render your verdict against the 
defendant for all the actual pecuniary damages resulting to the plaintiff 
in person, property, or means of support, by reason of the intoxication of 
said Joseph Watt, to which intoxication the illegal sales of intoxicating 
liquor by defendant contibuted. You will award exemplary damages, 
however, against defendant only for his ownj wrongful acts, and not for 
the wrongful acts of A, B, and C.” If the’charge does not mean this, 
then I am unable to discover its meaning. If the charge is so uncertain 
that it is likely to mislead the jury, the judgment should be reversed. 

It is claimed that the case of Henry D. Stone v. William Dickinson, 
5 Allen, 29, supports the views taken by the majority of the court. I 
am of a different opinion. In that case, nine writs for the arrest of 
plaintiff were sued out by nine different persons, who, separately and 
without concert, and, without knowing they were using the same agent, 
placed them in the hands of the same person, and caused plaintiff to be 
arrested. The plaintiff brought several suits for compensation. The 
court held that having used a common agent, and made but a single 
arrest, they were joint trespassers, and a satisfaction from one of them 
was a bar to an action against the other joint trespassers. The court 
assimilated the case to a common-law joint action for trespass. The 
reasons of the court for doing so may or may not be sound. How would 
the case have stood if the agent who made the single arrest under all 
the writs had, at distinct hours, of the day, or on different days, arrested 
the plaintiff? Would the several arrests have been a joint trespass? 
Certainly not. The judge puts the case upon the fact: “It is only one 
wrong, for which in law he can receive but one compensation. He has 
not in fact suffered nine separate arrests, and undergone nine separate 
imprisonments, etc. This case will only be analogous to the one under 
consideration when it shall occur that nine separate liquor vendors shall 
put nine parcels of intoxicating liquors into the hands of an agent, but 
without concert of action or knowledge that they are employing the 
same person, and shall cause nine parcels of liquor to produce a single 
case of intoxication, from which damages arise, and the common agent 
by so doing is rendering each of his principals liable to a criminal prose- 
cution. 





This charge is erroneous in another respect. Two distinct rules were 
given to the jury for the assessment of dumages. They were told in a 
certain contingency, when assessing ‘‘:ctual pecuniary damages,” to 
look to the wrongful acts of the defendant and others, and from them, 
in the aggregate, determine the plaintiff’s damages to her means of sup- 
port; but when the jury come to assc-s exemplary damages, they could 
look only to the defendant’s wrongful acts, and not the wrongful acts of 
others. This rule for assessing exemplary damages is sound law, but it 
serves tc show the error in the other part of the charge. To me the 
doctine is strange that the field of facts from which compensatory dam- 
ages ina given case can be collected is broader than that from which 
punitive damages may arise. 


Foreign Selections. 


Tue Errect or Lorp CAMPBELL’s ACT AS REGARDS ACTIONS FOR 
DamaGes To PersonaL Estare.—The form of action popularly 
known as an action under Lord’s Campbell’s Act, permitting the repre- 
sentatives of a deceased person to recover dumages for his death, is 
founded on justice and common sense; but we confess we feel a slightdoubt 
as to the propriety of allowing actions of this nature to be brought collater- 
ally with other actions by executors oradministrators to recover damage 
for injury to the personal estate of the deceased, arising from the acci- 
dent which resulted in his death. Having fired their first barrel in the 
mode provided by Lord Campbell, we think it rather a questionable 
policy to allow the representatives to proceed to give the unfortunate 
railway company (for in nine cases out of ten railway companies stand 
in the position of defendants in this class of cases) the full benefit of a 
second charge, in the somewhat anomalous form of action which the 
English courts seer to countenance, in the recent case of Leggott v. The 
Northern Railway Company, and the prior case of Bradshaw v. The 
Laneashire and Yorkshire Railway Company. We propose in the present 
paper, to consider in some detail the bearing of these two decisions. The 
first decision in point of time was Bradshaw v. The Lancashire and 
Yorkshire Railway Company, which will be found reported in L. R. 10 
C. P. 189. There the female plaintiff was the exccutrix of the testator, 
and he, while travelling on the defendant’s railway, had been in- 
jured by a railway accident; he ultimately died from the injuries re- 
ceived, and it was not disputed that he had incurred expenses for medi- 
cal attendance anounting to £40, and that the loss occasioned to his 
estate,in respect of his being unable to attend to his business previous to 
his death, was £160. The jury found for the plaintiff. It was contended 
for the defendants that the maxim, *‘ Actio personalis moritur cum per- 
sond,” applied, and that the action was not maintainable. They con- 
tended that the only remedy given to the representatives of the de- 
ceased was under Lord Campbell’s Act. It was urged that, at common 
law, the action for personal injuries dies with the person, and that dam- 
ages in respect of expenses, etc., are merely subsidiary to the personal 
injuries, the right of action for which is'gone. They contended that there 
was no authority for establishing an independent cause of action in re- 
spect to loss to the personal estate—the ouly ease where anything ap- 

roaching to the nature of such an action had been imaintained deing 
Potter v. The Metropolitan District Railway Company, (80 L. T. N. 8. 
765), which they distinguished from the present case, for there the wifé 
having sustained personal injuries, the erate n estate was injured, 
and the husband having died, it was held that the wife, as his personal 
representative, could recover in respect of the loss to his estate, so that 
there the person whose estate was injured, did not die in consequence 
of the railway accident. The view tuken by the court was, however, ad- 
verse to these arguments, and is well expressed in the judgment of Mr. 
Justice Grove, who, at page 192, remurks:—-‘ Does the fact that in 
this case, besides the injury to the estate, the testator’s death has like- 
wise resulted from the breach of contract, make any difference? Or 
does the fact that provision has been made in such cases for compensa- 
tion in respect of the death of certain relatives by Lord Campbell’s 
act, take away any right of action that the executrix would have had 
but for that act? It does not seem to me that the act has that effect, 
either expressly or by necessary implication. The intention of the act 
was to give the personal representative a right to recover compensation 
as trustee for children, or other relatives left in a worse pecuniary posi- 
tion by reason of the injured person's death, not to affect any existing 
right belonging to the personal estate in general.” Further on in his 
judgment, his lordship reveris to the argument which had been advanced 
by the defendants, that inasmuch as the remedy for the personal injury 
died with the person, the damages to the estate. being consequential on 
the personal injury, died also. “I do not see,” says the learned judge, 
“that that follows as a necessary or logical consequence. The two sorts 
of damages are separable—the one is the pecuniary loss to the estate 


‘immediately and naturally arising out of the accident ; the other is per- 


sonal to the party injured, and, as such, dies with the person, I do not 
see that there is any valid distinction between this case and that of Pot- 
ter v. The Metropolitan District Railway Company, or why the damages 
to the estate, that would clearly be recoverable if the injured party lived, 
should be the less recoverable because of his death.” It is with this 
latter dictum of Mr. Justice Grove that we are inclined to differ. Per- 
haps, on broad principles, there can not be advanced any very cogent 
argment why, as an abstract proposition, the damage to the personal 
estate should not be cenit aioe as well as before the death. But 
neither can there be advanced an argument why actions for the personal 
injury should not be brought after as well as before the death. It suffices 
to say that the general maxim we have alluded to forbids it; and in the 
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present case the neglect of this maxim will cause a multiplication of 
actions perfectly unnecessary and oppressive to the defendants. It 
should be remembered that we are not at liberty to neglect established 
rules of law for the sake of working out what we imagine to be just; 
and so long as the rule of law exists which says personal actions shall 
not be brought after a man’s death—and we apprehend few rules of law 
are better established—so long such an action as the present should be 
discountenanced, for it is carrying hair-splitting to the very extreme, 
and straining to an undue extent the plain letter of the law to sever 
these damages to the personal estate from the source from which they 
spring, the personal injury to the person. What the consequences of so 
strained a construction of the rule is, will be seen from the results which 
followed in the subsequent case, to which we have already alluded, in 
which the court, although feeling bound by the decision in Bradshaw’s 
case, expressed the greatest reluctance in being obliged to follow it. 
This case—Leggott v. The Great Northern Railway Company—will be 
found reported in the September number of the English Law Reports, 
1Q. B.D. (3 Cent. Law Jour. 496). There the plaintiff was adminis- 
tratrix of her husband, who had been a passenger on the defendants’ 
line of railway, and was injured, owing to the negligence of their ser- 
vants, from which injuries he eventually died. In the present action 
the plaintiff claimed damages for injury to the personal estate and effects 
of the deceased. The defendants pleaded that after the death of the 
deceased, the plaintiff, as his administratrix, for the benefit of herself. as 
his wife, and of his children, sued the defendants in respect of the injury 
caused to them by his death, and recovered damages, and also denied 
specifically all allegations of the plaintiff of the injury to the deceased 
and the damages arising from it. The plaintiff replied that the defend- 
ants were estopped from denying the facts relating to the accident, as in 
the previous action they had pleaded not guilty, and that the plaintiff 
was not received by them as a passenger, and that these issues had been 
found by the jury in the plaintiff’s favor. The court held, however, that 
no estoppel arose, and that the defendants were at liberty to traverse 
the allegations. Mr. Justice Quain defines the law upon this point as 
follows: ‘‘ The rule about the estoppel is very correctly, 1 think, laid 
down in the note to the Duchess of Kingston’s case, 2 Sm. L. C. 7 Ed. 
p- 792; it is this—‘It must be observed that a verdict against a man 
suing in one capacity will not estop him when he sues in another distinct 
capacity, and, in fact, in a different person in law.’ In other words, it 
is generally put in the books that the plaintiff must not be only the same 
person, but he must be suing in the same right. I think that in these 
two actions before us, although the administratrix nominally is the 
plaintiff, yet the administratrix is not suing in these two actions in the 
same right, but in very different rights altogether, and therefore that the 

toppel does not arise. We think few persons will be disposed to 
dispute the justice and common sense of these observations. It would 
have been a flagrant injustice to have prevented the railway company 
from defending themselves by holding them estopped from raising this 
defence because they had been defeated in the previous action. If such 
an action as the present is to be allowed, it must stand separate, for the 
ogee of defence, from any ghee proceedings under Lord Camp- 

Il’s act, else, as was properly pointed out; it will come to a race 
between two ibly different classes of plaintiffs to see which can 
recover first. But the real difficulty arises from allowing such an action 
as the present to be brought at all. Both the learned judges in Leggott 
v. Great Northern Railway Company expressed their doubts as to the 
propriety of such an action, but declared that they felt bound by the 
authority of Bradshaw v. Lancashire and Yorkshire Railway Company. 
“ With the single exception, so far as I am aware,” said Mellor, J., “of 
the case in the common pleas—Bradshaw v. Lancashire and Yorkshire 
natn 4 Company—there appears to be no authority that an action will 
lie by the executor in respect of what is claimed in this action: and the 
late Mr. Justice Quain remarked that, as to the action itself, he yielded 
to the authority of the common pleas without assenting to it. With 
this observation of that eminent judge we quite coincide. It is proper, 
perhaps, that the motto ‘‘ Resugam”’ should be placed over the de- 
ceased, but we entirely disapprove of his memory being made dearer to 
the surviving relatives by a general resurrection of common law actions, 
when. once a ary has awarded to them the very ample compensation 
given by Lo ampbell’s act, especially as it is, in our opinion, a direct 
violation of one of the fundamental maxims of our law. 








Book Notices. 


TENNESSEE Reports. Reports of Cases Argued and Determined in the 
upreme Court of Tennessee. By Grorce S. Yercer. Vol. IV of 
New Edition; with Notes and References by WILLIAM FRIERSON 
Coorer, Chancellor of the Seventh Chancery District. St. Louis: 
G. I. Jones & Co. 1876. 


We have hitherto refrained from noticing in the Cenrrat Law Jour- 
NAL this excellent re-print, partly for want of time, and partly because 
we preferred to wait until we should have the opportunity of noticing 
several volumes ther. We also have felt not a little delicacy in say- 
re, Scho: we thought about these volumes, for fear that we might seem 
to have organized a sort of ‘‘ mutual admiration society” between the 
editorial sanctum, and the publishing house, of the JouRNAL. 

The first thing that strikes a person who takes up one of these vol- 
umes, is the superior manner in which the mechanical work is done. 
We do not believe that the printer’s art has reached in the United States 
or in England, a higher state of perfection‘ than is exhibited in these 





volumes, The paper is of the best quality, the type is new, with all its 


lines clearly cut, and the press-work is even and beautiful. The 
binding (the work of Messrs. Becktold & Co., of this city), sur- 
passes anything we have yet seen in the line of law-sheep, and 
shows that under skillful manipulation there is a possibility in sheep- 
skin which, so far as appearances go, equals the best calf or Russian 
leather. These volumes resemble the best calf-bound law books which 
are issued by London publishing houses. 

We do not propose to speak at this time of the merits of these reports. 
Those who are familiar with the jurisprudence of Tennessee, know that 
during the period covered by Yerger’s Reports, the supreme bench of 
that state was composed of abler judges than ever sat upon it before or 
since. Another circumstance giving these earlier reports exceptional 
value, is that the judges in those days were not overworked as they are 
now. It is true they were obliged to ride on horseback from court to 
court. This was especially so in the earlier period when the court sat 
at eight different places within the state during the year. One of these 
arate the town of Reynoldsburg, on the Tennessee river, is believed to 

ave lost almost its existence, if not its identity. In an early case pub- 

lished in one of these volumes—we can not now quote it—Judge Peck 
sat with two special judges in the consideration of the question whether 
a bill of review would lie in the supreme court to review its own decree; 
the two special judges held that such a bill would not lie, and Judge 
Peck dissented. In his dissenting opinion, he vividly portrays the diffi- 
culties under which the judges of that day labored. and the increased 
Ae peri a of errors, as he mae me which existed where the court of 
ast resort was practically on horseback, riding from place to place 
through a wilderness. If he could have seen the workings of some of 
the overcrowded appellate benches of our own day, he would have been 
convinced that with small dockets, few books and plenty of exhilarating 
mountain air, the chances of error are far less than where the judges sit 
with crowded dockets, and with great libraries at hand. 

The editor of this re-print of the early Tennessee Reports is conceded 
to be the ablest chancery lawyer in Tennessee, if not in the country. 
Some men, after having amassed a competency in the labors of the bar, 
as Judge Cooper bas done, find it necessary to resort to some exciting 
occupations, in order to amuse their leisure and divert their mature or 
declining years; but Judge Cooper finds at once a diversion and a de- 
light in the administration of justice, and in the labor of re-editing and 
improving the written body of the law of his own state. The work 
which he has devoted to the preparation of these volumes, has been very 
considerable. The head-notes Son been scrutinized, and, where nec- 
essary, re-written. He has made the head-note of each case a complete 
concordance of the law as it exists in Tennessee upon the particular 
— there decided. In order to explain to the reader how this has been 

one, we will quote a paragraph from the head-note in the celebrated 

case of Morgan v. Elam, p. 375: 

MARRIAGE SETTLEMENTS—Not REGISTERED—CREDITORS.—A marriage 
settlement made in Virginia, and neither registered in that state nor 
in this state, is valid, except as to the creditors of the grantor (in this 
case the wife); the provisions of the statutes declaring such settle- 
ments void as to creditors if not registered, meaning the creditors of 
the grantor. [Acc. Bradshaw v. Thomas,7 Yer. 499; Douglass rv. 
Munford, 8 Yer. 388; Baldwin v. Baldwin, 2 Hum. 477; Hughes v. 
Cannon, 2 Hum. 597; Dillard v. Dillard, 3 Hum. 46; Oevoe Bank v. 
Nolen, 1 Cold. 192, all citing this case.] 

By the system thus employed by Judge Cooper, when a decided point 
is presented to the reader, the head-note exhibits to him every other 
case in the reports of the Supreme Court of Tennessee where the same 
question has been passed upon. This plan results in a very great sav- 
ing of labor to the busy lawyer, and is especially to be commended from 
the fact that, simple as it is, it does not seem to have been thought of 
by any other editor of works of this character. 

Reserving for future leisure a further notice of this re-print of the 
Tennessee , tae mg we end these observations by cordially recommend- 
ing it to the attention of the profession, and to the committees who 
have in charge the purchasing of books for law libraries throughout the 
country. 


MitForD aND TYLER’s PLEADING AND PRACTICE IN Equity. A 
Treatise on Pleadings in Suits in the Court of Chancery, etc., by John 
Mitford, Esq., with notes of Jeremy & Smith; Sig riggs by an 
Introduction. Dissertations on Parties to Suits in Equity, Pleadings 
and Practice, with Forms of Procedure and Notes ; pa the Practice in 
Equity of the United States Courts. By Samux. Tyver, LL. D., etc., 
ete. New York: Baker, Voorhis & Co. 1876. 


It is now nearly a hundred years since Mitford’s work was first pub- 
lished, and it still continues a standard work. It was, we believe, the 
first attempt to systematize equity pleading, and the wonder is that it 
accomplished so much and has needed so little alteration or amendment. 
The first edition was in 1782, the fourth, with notes by Jeremy, in 1827, 
and a fifth, with additional notes by Josiah W. Smith, in 1847. Several 
American editions have been issued. The first was edited by Chancellor 
Kent—published in 1816—and then by Charles Edwards, in 1833 ; and the 
sixth, with notes by Moulton, in 1849. Professor Tyler has retained all 
the notes of Jeremy, and all those of Smith he deemed useful, omittin 
those which relate only to the newer English practice. He has adde 
essays of his own on parties, pleadings and practice, together with a 
selection of approved forms for ordinary suits, thus making the book a 
compound of pleading and practice. 

Professor Tyler's qualifications for the task he has undertaken are well 
known to the public. At present, rae gree of law in the University at 
Washington, he has long held a high position at the Maryland bar 
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where a knowledge of equity pleading and practice has always been cul- 


tivated. The decisions of the Court of Chancery of Maryland are always 
og with the greatest respect, and with those of the old court of New 

ork and a very few other states, constitute the foundation of that 
branch of the law in this country. Upon the adoption of a new consti- 
tution in Maryland in 1851, Protessor Tyler was one of three commis- | 
sioners appointed by the legislature in 1852, to revise the pleadings and | 

ractice of the courts, and they made a report to the legislature in 1854. 

‘he subtleties and technicalities of the old English system, by which 
justice was so often sacrificed to form, and defeated by quibbles, had ex- 
cited such a feeling of disgust throughout the country, that many of 
the states were agitating the subject of reform. In some of the states 
the old system was wholly swept away, and new codes of procedure in- 
troduced. The Maryland commissioners (many will think wisely), deter- 
mined to amend, reform, and simplify the old system, to which the law- 
yers had become accustomed, to do away with useless forms and with 
the unnecessary verbiage of others, but at the same time to retain its sub- 
stantial excellencies, which fur so many generations have recommended 
it to the ablest and most logical minds in this and in our mother coun- 
try. The report upon this subject was written by Professor Tyler, and 
is, even at this present date, well worth the attention and study of all 
those who desire to see our practice improved and simplified, without | 
being revolutionized. The recommendations of the commissioners were | 
adopted by the legislature with very few alterations ; and we understand | 
have met with general approval and success. 

We have referred to these things as evidences of Professor Tyler’s | 
ability, and of his standing at the Muryland bar. The subject of plead- | 
ings both in law and equity has been his study for years; and the pres- 
ent volume is the result of his long experience and practice. We can not ! 
doubt that its publication, by showing the reasonableness and logical | 
grounds of the equity system, may tend to remove much of the oppo- 
sition still entertained towards it ; and may also be the means of induc- 
ing our lawyers to familiarize themselves with its principles, « knowledge 
of which must be of use, even in those states which have adopted new 
codes of practice. The original treatise has received the most unquali- 
fied praise from the most distinguished equity judges and lawyers of 
England and America, and Professor Tyler’s essays have added greatly 
to its value. r RP. 


| 
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Queries and Answers. 
QUERIES. 
[In order to save space, queries inserted in the JouRNAL will hereafter 


be numbered during the year. In answering queries, correspondents 
are requested to give the number of the query answered. ] 


18. Mechanics’ Lien—Extent Of—Time When Accrues.—The 
statute of Indiana provides that a “ mechanic’s lien must be filed in 
the recorder’s office within sixty days after the completion of the build- 
ing, or the agreed term of credit, has expired. Under a written con- 
tract for an erection by a contractor, of a building for a certain sum, 
where the installments fall due at different dates, and the last one not 
payable for one year after the completion of the building, can the con- 
tractor take a lien for the entire sum specified in the contract, when the 
party has failed to pay the second installment when due? and the 
contractor filing his lien before the work was completed, but after filing 
the lien he finished the building according to contract, and it was ac- 
cepted. Is the lien good? or was it filed prematurely? Cuan x lien be 
taken before a building is completed ? A. C. H. 


19. Bankruptcy—Section 29 of the Act.—Section 29 of the bank- 
rupt act, provides that if the bankrupt, in contemplation of becoming 
bankrupt, has made pledge, payment, transfer, assignment, ete., of any 

art of his property for the purpose of preferring any one debtor, etc., 
it shall be a sufficient reason for withholding a discharge. A, being en- 

aged in business, and finding himself unable to meet his liabilities in 
fall, made a general assignment fur the benefit of all his creditors. Three 
years afterwards upon his own petition, he was declared a bankrupt, and 
having obtained the consent of the requisite number of creditors, asked 
for a discharge ; which is resisted because of said assignment. He had 
no assets. Is it not necessary under this section, to show that such as- 
signment was made in contemplation of becoming a bankrupt? And in 
the absence of such showing, is he not entitled to his discharge? Jn re 
Goldschmidt, 3 B. R. 41, is the only authority which seems to so hold a 
different rule. But see, In re Rathbone, 1 B. R. 295-324; In re Lock, 3 
B. R. 258; In re Burgess, 3 B. R. 196; In re Pierson, 10 B. R. 107. 





Notes of Recent Decisions. 
Appeal—Criminal Law—Demurrer.—S/ate v. Swearingen. Su- 
preme Court of Lowa, 10 West. Jurist, 595. Opinion. by Seevers, C. J. 
An appeal can not be taken by a defendant in a criminal case from a 


decision overruling a demurrer to the indictment—an aneeel in such 
case can only be taken from the judgment, which is a final adjudication. 


Failure of Recorder to Register Mortgage.— Brown § Wood's 
Appeal. Supreme Court of Penn., 7 Pitts. Leg. Jour. 38. The lien of 
a mortgage is effectual from the tiie of its being left for record, and 
entered by the recorder upon hisentry book. The failure of the recorder 
to record and index a mortgage for nine months after entry, does not 





affect its lien, although in the interval, judgments have been obtained 
against the mortgagor. ; 


Replevin—Measure of Damages.— Brindle v. Adams, et al. Su- 
preme Court of Penn., 3 Weekly Notes, 5. In replevin, the measure 
of damages is the value of the goods at the time the writ is issued; and 
evidence of value at a time long subsequent, although accompanied by 
an offer to show the intermediate deterioration, is inadmissible. 


Divorce Granted in Another State.—Platt’s Appeal. Supreme 
Court of Pennsylvania. 7 Pitts. Leg. Jour. 80. A divorce granted in 
the state of Michigun is nugatory in this state, so far, at least, as it 
effects the rights of parties here, where the cause of divorce did not 
arise in that state, and neither party resided there. 


Injunction—Limits of Jurisdiction—When Injunction oppres- 
sive.—Ervin’s Appeal. Supreme Court of Pennsylvania. 3 Weekly 
Notes, 18. A decree which restrains a man’s power of disposition over 
all his real estate, stocks; bonds, and other securities, without tracin 
the money of the plaintiff into their purchase or ownership, and whic 
thus locks up his entire available estate, on the ground that he has re- 
ceived the money of another as his agent, cannot be supported by any 
reasonable exercise of equity powers. 


Usury—Usurious Contract made in New York, Secured by 
a Judgment made in Pennsylvania—Evidence—Foreign Laws, 
Proof of—VanAuken v. Dunning. Supreme Court of Pennsylvania. 
3 Weekly Notes, 15. Ina feigned issue to determine the validity of a 
judgment in Pennsylvania, held as security for a loan made in New 
York, the defendant offered to show “that said loan was usurious by the 
laws of New York,” which offer the court excluded. Held, that such 
exclusion was not error. Per Paxson, J. The offer was to show that 
the contract was usurious. Had it been to show that it was void, we 
should have had an entirely different question. Such a contract is void 
here only for the excess. We have no right to presume it is otherwise 
in the state of New York. 


Judgment Lien—Homestead—Eaton et al. v. Ryan. Supreme 
Court of Nebraska, 10 West. Jurist, 630. Opinion by Lake, C.J. 1. 
The judgment of a probate court becomes a lien upon the homestead of 
the debtor by filing a transcript thereof in the office of the clerk of the 
district court, and entering the same upon the judgment record; but 
such lien can not be enforced by execution while the homestead is 
owned and occupied by the judgment debtor. 2. The sale of a home- 
stead by the debtor is a relinquishment of the panes afforded by 
the homestead act, and renders a judgment lien thereon capable of im- 
mediate enforcement by execution. 3. A homestead, although composed 
of different parcels taken from distinct lots, but adjoining each other, 
may be sold as one tract. 


Bankruptcy—Jurisdiction of United States District Court— 
Composition Proceedings—Effect on Attachment—Discharge. 
—Smith et al. v. Eagle etal. Supreme Court of Iowa, 9 Chicago Leg. 
News, 46. Opinion by Day, J. 1. The court discusses the jurisdiction 
of the United States District Court in bankruptcy proceedings, and the 
weight to be given to recitals in its records by state tribunals. 2. The 
court states what will be regarded as valid composition proceedings. 3. 
It is stuted when the bankrupt is entitled to his discharge in composition 

roceedings. 4. Held, that after a resolution of composition has been 
Saly adopted and confirmed, the debtor may have an attachment quashed 
that has been issued against him Within four months before the com- 
mencement of the bankruptcy proceedings, for the debt is thereby 
extinguished. 

Bankruptcy. — Composition. — Discharge. — re Lythe. United 
States District Court, Western District of Pennsylvania. 33 Leg. Int. 
849. Opinion by Ketcham, J. 1. A composition for cash payments 
secured by mortgage on real estate regularly entered into by a debtor in 
bankruptcy with his creditors, and duly approved and recorded, takes 
from the court all control and jurisdiction over the debtor’s property. 
2. An injunction refused to be continued against judgment creditors se- 
cured by liens on real estate, who had been duly notified, but took no 
part in the composition, and who, subsequent to its confirmation, issued 
executions on their judgments, and levied on personal property of the 
debtor left in his hands, but notinvolved in the composition. 3. Semble. 
The 17th section, Act of Congress, June 22d, 1874, (Bankruptcy, ) means 
that the composition shall confine the secured creditor to his security, 
and discharge the debtor from personal liability for the secured debt. 


Trusts—What is Sufficient Writing to Create.—McClellan v. 
McClellan. Supreme Court of Maine. 5 Am. Law Ree, 215. Opinion 
by Virgin, J. 1. The question whether an express trust can be estab- 
lished and enforced is one of statute law. 2. Chapter 73, section 11, R. 
S., 1871, provides: There can be no trust concerning lands, except trusts 
arising or resulting by implication of law, unless created or declared by 
some writing, signed by the party or his attorney. 3. Held, “some 
writing” means any writing, however informal, from which the exis- 
tence and terms of the trust can be understood, whether intended by 
the signer as such or not. 4. The change of phraseology in the statute 
from “created and manifested” to ‘created or declared” wrought a 
change of the law. 5. Under the statute an express trust need not be 
created by writing. It is sufficient that it be subsequently in writing. 
6. Letters, memoranda, or other writing of a party, delivered or left by 
him, and found among his papers after his decease, are sufficient. 7. 
The “ writing ’’ must show the beneficiaries and their respective interests. 
8. Where the facts are contained in several writings, one may be signed 
and others referred to. ; 
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cot ay Aeon ee in Bill—Laws of Foreign State—7red- 
itor Enforcing Liability of Foreign Corporation.—Rice v. Mer- 
rimack Hosiery Co., 15 Am. Law Reg. 609. Opinion by Smith, J. 1. 
In proceedings in equity, whatever is essential to the rights of the 
plaintiff, and is necessarily within his knowledge, must be alleged pos- 
sitively in the bili. Such convenient degree of certainty must be 
adopted as will give the defendant full information of the case which he 
is called upon to answer. 2. The laws of a foreign state operate beyond 
its territorial limirs only ex comitate. The courts of a state, where the 
laws of such foreign state are sought to be enforced, will use a sound 
discretion as to the extent and mode of that comity. They will not 
permit their tribunals to be used for the purpose of affording remedies 
which are denied to parties in the jurisdiction of the state that enacted 
the law, and which tend to operate with hardship on their own citizens 
and subjects. 3. A creditor of a corporation, created under the laws of 
Ohio, filed a bill to enforce the individual liability of the stockholders 
of the corporation. The corporation had no assets in this state, and 
none of its stockholders resided here. The bill contained no recital by 
what remedial process the individual liability of stockholders is enforced 
in that state. Held, that comity does not require the courts of this 
state, in the exercise of a judicial discretion, to give effect here to the 
statutes of that state. 


Life Insurance—Payment of Premiums—Power of General 
Agent—Notice of Discontinuance.— McNeilly v. Continental Life 
Ins. Co. Court of Appeals of New York, 5 Ins. Law Journal, 769. 
Opinion by Andrews, J. 1. The premium was forwarded by insured 
as usual, by a postal money order to the general agent, within the re- 
quired time. ‘The agent was absent from — but his daughter, acting 
under his instructions, wrote to the insured that her father would send 
the receipt when he returned. The agent forwarded the money to the 
company on his return, but it was then past due, and the company 
demanded a certificate of continued health, which the insured was un- 
able to furnish. The general agency had been previously terminated by 
the company, and a notice had been sent to the insured, which had been 
seen in his possession, stating that the premium would become due, and 
directing him to forward it direct to the home office, but making no 
reference to the discontinuance of the agency. Held, that the company 
was bound by the dealing with the agent, unless the insured was notified 
of the termination cf his agency. 2. Held, that the notice did not fairly 
imply that payment to the agent was prohibited, and did not indicate that 
his agency terminated. 3. Held, that the payment by money order, 
having been customary and allowed, was valid. 4. Held, that the author- 
ity given by the ngent to his daughter to receive premiums was within 
the general scope of his agency, and made her acts hisown. 5. A no- 
tice was printed on the back of the policy that payment to an agent 
would rot be deemed valid without the production of a receipt. Held, 
that this can not be construed as a limitation of the authority of a 

neral agent, and payment to him without the production of a receipt 
is valid. 6. The agency was continued for six months after its revo- 
cation, for the special purpose of receiving such premiums as fell due 
and forwarding them to the company, but no receipts in advance were 
furnished for such purpose, nor was it intended they should be. The 
premium in question was forwarded in the interval. Hed, that this 
was a special waiver by the company of the instruction in the notice 
which made the payment to the agent valid. 














—Tue decision of Judge Westbrook of the Superior Court of New 
York, in the matter of the three little acrobats, was announced last 
week. The “Society for the Prevention of Cruelty to Children” it will 
be remembered, took the children from the custody of Alfred Smith, at 
‘a circus in Poughkeepsie, and their return is sought upon a writ of ha- 
‘beas corpus. e judge remands the children to the society, holding 
that the action of the recorder at Poughkeepsie is not reviewable upon 
habeas corpus. In his opinion he holds that chapter 122 of the Laws of 
1876, under which he acted, is constitutional, and says: “In my judg- 
ment, it is the most wise, salutary and beneficient statute, born of Chris- 
tian civilization, and founded upon the teachings of Him, to whom chil- 
dren were objects of tender love and care. It needs no evidence to 
demonstrate to our judgment, that the life from which these children 
were rescued was physically and morally dangerous., The contortions, 
evolutions and performance of the acrobat are clearly physically dan- 
gerous, and the surroundings and accompaniments of the circus, are 
equally so, morally.” 


—CriminaL LAW— VARIANCE IN AN InNDICTMENT.—The Supreme 
Court of Massachusetts, in Commonwealth v. Gavin, 2 L. & E. R. 489, 
held that an indictment for the larceny of a bottle of iiquor could not 
be sustained by proof of the larcery of the liquor contained in the 
bottle. At the trial the evidence showed that the defendant, in com- 

with two other boys, went, with some empty bottles to a place at 

e head of a certain outside stairs, in front of the hotel, where the de- 
fendant stood, and the two other boys went down the stairs and in 
through a grating over an open window into a room where casks of 
liquor were stored by one White; and that the boys drew from the 


casks liquor and filled the bottles carried there by them, and after fill- 
ing them carried them away ; and that the defendant assisted in carry- 
ing them away and assisted in drinking the liquor. The court declined 
torule that.there was a material variance between the proof and the alle- 


judge a 





gation in regard to the subject matter of the larceny, but ruled that the 
variance was immaterial. The jury returned a verdict of guilty, and 
the defendant alleged exceptions. On appeal, the court said that the 
difficulty in convicting the defendant of the larceny of the liquors which 
were carried away in the bottles was, that the offence proved did not 
correspond with the offence charged. The indictment charged the 
larceny of bottles containing or filled with the liquors described. The 
effect of presenting the charge in this form was to render that averment 
a matter of description, requiring to be proved with exactness. 1 Greenl. 
Ev. secs. 56, 65. Every aliegation, whether it be necessary or unneces- 
sary, and whether it be more or less particular, which was descriptive 
of the identity of that which is legally essential to the charge in the 
indictment, must be proved with exactness. Com. v. Wellington, 7 
Allen, 299; United States v. Howard, 8 Sumn. 14; State v. Noble, 15 
Me. 475; 2 Arch. Crim? Prac. (Waterman's 7th Ed.) 349; 2 Russell 
on Crimes, 315; Allenbrack v. The People, 1 Denio, 80; State v. Moore, 
11 iredell, 70. The larceny of a bottle of whiskey could not mean 
merely the larceny of whiskey contained in it. 


—Va LUE oF Lire Po.icres.—Mr. Shepard Homans, the insurance 
actuary, in a recent letter to the Times, states the result of two recent 
decisions, as follows, in connection with mention of The Continental In- 
surance Company case : 

“Three events of great importance to life insurance companies, and 
to persons holding policies therein, have recently transpired. The de- 
cision by the Supreme Court of Massachusetts in the case of Morris v. 
The Pennsylvania Mutual Life Insurance Company, defining that by the 
acts of 1872 and 1873, the non-forfeiture law applies to all companies do- 
ing business in that commonwealth, even when chartered by other states. 
By this decision, a policy issued since 1872 by any company permitted 
to transact business in aacthnditie. upon the life of a citizen of that 
state, is not absolutely forfeited by the non-payment of a stipulated pre- 
mium when due, but eighty per cent. of the reserve or present value of 
the policy is applied as a single premium to extend the insurance over 
an ascertainable period. For example, if a person uged thirty-five, in- 
sured July 1, 1872, for $10,000, payable at death, omitted to pay the an- 
nual premium due July 1, 1876, his insurance would be extended, with- 
out further payment, for a period of four years and forty-six days, or 
until August 15, 1880. 2. The decision of the Supreme Court of the 
United States, as delivered by Mr. Justice Bradley, in the case of Life 
Insurance Companies v. Stratham and others. It is thus established by 
the highest court in the land, that if a person is prevented by circum- 
stunces beyond his control, as in the case of war, from paying a stipu- 
lated premium when due, the insurance is forfeited; ‘but in such case, 
the assured is entitled to the equitable value of the policy arising from 
the premium actually paid. This equitable value - may be re- 
covered in an action at law, or suit in equity.’ ”’ 

These decisions are important to creditors. It has been held by high 
authority that a life insurance policy, though payable to the executors 
and administrators of the subject, is, during bis lifetime, property which 
a creditor may reach by a creditor’s bill. 109 Mass. 388. iP the policy 
can only be made remunerative by continuing to pay the premiums, the 
cases in which a creditor would choose to do this, might be compara- 
tively rare; but where the policy has a legally fixed surrender value, it 
is more readily available to creditors, as well as to the subject.—[ Daily 
Register. 


—TueE Hoe Pen Cast.—We take the following abstract of this case, 
decided last week by the St. Louis Court of Appeals, from’ the Globe- 
Democrat: ‘City v. Levi Stern and Joseph Eppstein. The board of 
health declared that the hog pens of defendants, on Laclede avenue, 
near Beaumont, were a nuisance, and detrimental to the public health. 
An order was issued for the abatement of the nuisance, and failing to 
comply, the defendants were prosecuted in the police court, and fined 
$20. They appealed to the court of criminal correction, where they 
were again Convicted, and fined $50. Exceptions were waived, and the 
matter was carried to the court of appeals, where two points were made: 
1. Is the ordinance valid? 2. Does its true interpretation, if valid, jus- 
tify the conviction? Judge Lewis delivered the opinion of the court, 
and he quotes the provisions of the ordinance, and examines the city 
charter to see whether it confers on the council the power to enact them. 
He concludes that it does, and next considers the competency of the leg- 
islature to invest the municipal corporation with the powers exercised 
by them in this instance. The appellants contend that the authority has 
been abused in this instance, and that the citizen is deprived of his right 
of trial by jury. ‘It is argued that the board of health could not by 
official declaration, make that a nuisance which was not a nuisance, and 
that the question whether or not the hog pens were a nuisance, or detri- 
mental to the public health, was one of fact, to be tried by the jury in 
this cause ; and that, therefore, the court erred in excluding testimony 
offered by the defendant to show that the nuisance in fact existed.’ The 
es that the common law right of trial by jury does not pre- 
clude other modes permitted by law for determining the existence of a 
nuisance, with a view to its abatement by the civil authorities. It is 
shown that the defendants were not deprived of their property without 
compensation, but merely prevented from using it to the detriment of 
others and the injury of the public health. After quoting a number of 
authorities and answering all objections raised, Judge Lewis concludes 
as follows: ‘ We are, therefore, of opinion that no constitutional objec- 
tion can be maintained against the charter provisions and ordinanées 
under consideration, and that no error here appears in the proceedings 
by which they were enforced.’ The judgment is affirmed, Judge Gantt 
concurring, Judge Bakewell not sitting,”’ 
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